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That the 8th Anne, c. 18, section 5, makes it necessary for the
printer of 8 book, composed after the passing of the act, and pub-
lished for the first time after the composition, which book is printed
and published with the consent of the proprieter of the copyright, {o
deliver & copy, upon the best paper, to the warehouse-keeper of the
Company of Stationers, for the use of the library of the University of
Cambridge, notwithstanding the title to the copy of such book, ang
the consent of the proprietor to the publication, be not entered in the

Register Book of the Company.

Though the result of the decision is thus quoted by the
reporter, 1t does not appear that the quality of e:t]'he paper was
any where noticed in the judgment pronounced by the court.

The first section, however, of the 564th Geo. II1. cap. 156,
has set this question at rest. The clause in the statute of
Anne, relating to the delivery of copies, is thereby expressly
repealed, and in the second section the eleven copies are
directed to be delivered “upon the paper on which the largest
number or impression shall be printed for sale,” with the
single exception of the British Museum, which, under the third
clause, is entitled to a copy on the dest paper on which the
work shall be printed ; and this National Institution seems to
have been so iar justly preferred to the other public libraries,
that a copy 1s directed to be delivered at Stationers’ Hall, at
the time of the entry of the book, prior to the publication.
The copies for the other libraries are not deliverable, unless
demanded, within twelve months. If demanded, they must be
supplied 1n the course of a month.

Maps and prints published without letter-press, are not
hable to the tax ; but it seems that if the smallest imaginable
quantity of letter-press should accom?any the maps or prints,
it will bring them within the range of this legislative method
of encouraging literature and the fine arts, and entitle the
libraries to sweep away eleven copies, maps, prints, letter-
press and all !

1 ]

SECTION 11.
Of Works not included in the Act.

Where the publication of a work in parts or numbers
was commenced prior to the statute, and is still in progress,
published at uncertain periods, it has been rec_entl¥’ held, in a
case between the British Museum and Messrs. Payne and
Foss, the publishers, that the libraries are not entitled to the
copies, either of the past or- continuing numbers: the book
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being considered as one entire work, and part of it having
been published before the act, and the remainder not yg
completed, it is not comprised within the provisions of tfe
statute. _

The following is an account of the case referred to, g

stated in a respectable periodical work:

The Lorp CmEer Baron of the Court of Exchequer lam?
pronounced judgment in an important literary question, The Britigh
Museum v. Payne and Fosg, Booksellers and Publishers, which hqg
been elaborately argued for some days in that court. The Trustees of
the British Museum claimed a copy of a number of a splendid publ.
cation entitled Flore Greca, got up entirely by subscription, and ng
more copies printed than those subscribed for. The claim was resisted
on the ground, that a publication for private circulation did not coms
under the operation of the act ;ziving a copy of every work to the
library of that pational establishment. The court pronounced unan;.
mously against the claim of the Trustees, on the ground of ifs being
only a portion of the work, and not a complete volume(}).

Since writing the above, we have cbtained an aunthentic
report of the judgment of the court, sitting in the Exchequer
Chamber, on an ~npeal by way of writ of error, the substance
of which it may be necessary to set forth. |

The following is stated in the margin of the report, ag
the result of the case :

A part of a work published at uncertain entervals, of whick
thirty copies only were printed, twenty-six of which were
subscribed for, the principal costs of publication being
defrayed by funds devised by a testator for that purpose, is
not a book demandable by the public libraries under the 54th
Geo. III. c. 1E6. ' |

It was contended on behalf of the publishers,

Ist. That the work in question was not a work of profit
within the contemplation of the act.

2nd. That the publication having been commenced origi-
nally before the act, 1t was not within the meaning of t%e
clause for the infraction of which the penalty was sought to
be recovered. | '

drd. That this fasciculus was not a ook, and need not
therefore be entered at Stationers’ Hall.

The judgment of the court seems to Lave proceeded on
the last ground only, which is the one most general and
advantageous to the interests of literature. *

Lord Chief Baron ALExXANDER delivered the judgment
of the court.~This was an action brought by the DBritish
Museum against the defendants in error, for penaities given

(1) Gent. Mag. Feb. 1823.
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by the 54th Geo. IIl. c. 166, section b, which act is for the
encouragement of learning, and respects literary property.
The fifth section of that statute requires that the publisher
of every book demandable by force of it, shall enter the title
of such book, with the name and residence of the publisher, at
Stationers’ Hall; and endeavours to enforce obedience to that
requisition by Imposing 2 ie alty of five pounds, with eleven
times the price of the book. The present action is brought
for the recovery .of those penalties.

The first count of the declaration avers, that the defendants in error
were or the 10th of January, 1825, the publishers of, and did then pub-
lish, a certain book entitled Flora Greca. Then follows the title of the
hook, which it is not necessaryforthe purposes of this judgmens to state.
1t avers the book to have been first published at the time mentioned at
the price of £12. 12s. The count then avers it to be a book demanduble
Ly the act of 54th Geo. IIL., and charges the defendants with neglect-
ing to enter the title to the copy of the book, and their names as pub-
lishers, at Stationers’ Hall. There are many other counts in the decla-
ration, but as the opinion of the court does not turn upon the form of
the pleadings, it is not necessary to pursuc the pleadings further. The
defendants in error pleaded the general issue, Upon the trial a verdict
was found im their favor, and upon that occasion a bill of exceptions

was tendered to the learned judge who tried the cause.

The result of the evidence, as it appears from the bill of
exceptions, is, that the publication In cil)lestion 1s part of a
considerable work, prepared by the late Doctor Sibthorpe, and
by his will directed to be printed; that funds to a certain
extent were by the same will given to carry on the under-
taking ; that some of the numbers were published before the
act in question, that is, before July, 1814 ; that the defendants

have of late years been the publishers; and that the number
which is the foundation of this action is called No. 9, being

the first part of the fifth volume.

In the view which this court takes of the question, these are the
material facts. Mr. Justice BayrLey, before whom the cause was tried,
stated to the jury his opinion to be, that the defendants were publishers,
within the true intent and meaning of the act, of the number called
No. 9; but that this No. 9 was not a book demandable by force of the
statute 54 Geo. I11., and, therefore, that the evidence produced by the
defendants was sufficient to bar the action. This opinion is excepted to
by the plaintiffs in their bill of exceptions. It avers, that the No. 9 was
a book demandable by virtue of the Act of Parliament, and whether it
be or be not, is the question which this court is to decide upon the
present occasion. Now, whether that which is confessedly notf a book,
nor even a volume, but a part only of a volume, be demandable,
depends upon the second section of the act. This-section, so far as it
is necessary to state, enacts, ““ that eleven printed copies of the whole
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of every book, and of every volume thereof, and upon the paper upcn
which the largest number or impressions of such book shall phe
printed for sale, together with all maps and prints belonging thereto,

which, from and after the passing of this act, glr!all be printed
and published, on demand thereof being made in writing to, or left g

the place of abode of, the publisher or publishers thereof, at any tiy,
within twelve months next after the publication thereof, under ),

hand of the warehouse-keeper of the Company of Stationers, or the
librarian or other person authorized by the managers of libraries, shy]

be delivered by the publisher or publishers thereof respectively, withip

one month after demand made thereof in writing.” By this proyi.

sion, the thing required to be delivered on demand 18 the whole of
every book, and of every volume thereof, and of which, the nop.

feasance is made penal.

This Court is of opinion, with the learned judge who tried
the cause, that the persons for whose benefit this provisiop
was intended, have no right, by force of a provision so ex-.

ressed, to demand from the publishers that which is neither o
ank nor a volume, but only a part of a volume. We are of
opinion that we are to understand the legislature as having in
this clause employed the words in their common accepted sense,
and that we have no right, by a questionable subtilty, to
extend the construction of the words beyond their usual and
natural import. |

No inference favorable to the plaintiffs, as it appears to
us, can be collected from the fifth clause, on which this section
is immediately founded, and which requires the entry. So
for as it respects publications of this kind, 1t is general, and
speaks of book or books only. And when the two clauses are
combined, the act appears to mean that a volume would come
within the word * book,” but that a fasciculus cannot be said
to be a volume. °

We are, as I understand, all clearly of opinion, that this
is not a periodical publication within the proviso which
respects works of that description. The previous acts, the
8th Anne, 16th Geo. III., and 41st Geo. 1II., have been
referred to as 1llustrating the clauses in question, and tending
to sustain the view taken by the plaintiffs of this case. These
acts have been looked into, and do not appear in any manner
to warrant the construction contended for.

It has been asked, if this fasciculus is not demandable,
nor required under a Eenalty to be entered, has the author
any copyright in it? I answer, that is a different question,
and whichever way it may be answered, would not rule that
which 18 now before the court.

It has been also asked, if not now, will this_fusciculus ever
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emandable? I answer again, that question is properl
:];‘tdto be decided when 1t halgl occur ; bl?t that, be tﬁatpaa i{
may, this No. 9, part of the fifth volume, was not demandable,
nor required, upon the true construction of the statute, to be
entered at the time when this action was brought.

Weare all of opinion that there should be judgment for the
defendants, and consequently the judgment will be afirmed().

(1) 2 Younge and Jervis, 166.
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THIRD PART.
OF PIRATING COPYRIGHT.

£ AP. 1.——OF PIRATING THE COPYRIGHT IN PRINTE]
BOOKS.

secr. 1.———Of Ov'fginal Works.

It would, perhaps, be unreasonable to expect, that apy
full and precise definition should have been made of the
extent to which a writer may lawfully quote or extract frop
the works of his predecessors. The courts have generally
confined therselves to the decision of the mere point in liti.
cation. The general principle, however, may be collected ¢
be, that extracts made in a bona fide manner, are justifiable,
According to jome authorities, however, they must not be so
extensive as to injure the sale of the original work, evep
though made with no intention to invade the Ereviaus author:
nor must they be speciously or colorably adapted from the
original into a form differing oniy in appearance and manner

of composition.

The identity of a literary composition, says BLACKSTONE, consists
entirely in the sentiment and the language. The same conceptions,
clothed in the same words, must necessarily be the same composition:
and whatever methcd be taken of cxhibiting that composition to the
ear or the eye of anuther, by recital, by writing, or by printing, in any
number of copies ¢: 1t any period of time, it is always the identical
work of the nuthor wuich is so exhibited(').

Where labor, judgment, and learning, however, have been
applied in adapting existing works mto a new method, and
the composition has been evidently made with a fair and
honest intention toi?roduce a new and improved work, it.
seems that the law w.ll justify the publication, although the
abridgment or comrilation should injure the sale of the
former works.

Lord ELpoN, in the case of a rival magazine, protested
ag.inst the argument that a man is not at hberty to do any
thing which can affect the sale of ancther work of the same
kind, and that because the sale was affected, therefore, there
was an injury which the court was cailed upon to redress(®).

(1) 2 Comm. 405*

(2) Hogg v. Kirby, 8 Vesey, 221,  For a further cousideration of this point, vide
the subsequent sections on abridgments and compilutions.
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[n the case referred to, an injunction was granted against the
defendant from publishing a number of the mugazine in question, which
was SO printed as to appear a contmuatmq of a work published by the
p]aintiﬁ', and from se_llmg any other publication as or being a conti-
~uation of the plaintifi's work or of the defendant’s work, which had
been published as such continuation.

The case was partly argued upon the ground of a breach of
contract by the defendant, who had been the original publisher of the
work of the plaintiff; but the court seemed to admit the general

rinciple, that a person cannot publish a work professing to be, and
handed out to the world as, the continuation of a work published by
another. 1t was said in argument to have been determined, that

roperty exists in a newspaper, and that an action lies for publishing
gnder the same title.

In the course of his judgment the Lorp CuanceLior said, I do
not see why, if a person collects an account of natural curiosities and
such articles, and employs the labor of his mind in giving a deserip-
tion of them, that it is_ not as much a literary work as many others
that are protected by injunction and by action. It is equally competent
to any other person, perceiving the success of such a work, to set
about a similar work, bona fide his own. But it must be in substance
a new and original work, and must be handed out to the world
as such.

My opinion is, that the defendant was at full liberty to publish a
work really new. But the question is, whether he has not published
this work, not as his own original work, but as a continuation of the
work of ancther person.

Most of the cases have been, not where a new work has been
published as part of the old work ; but where, under color of a new
work, the old work has been republished, and copies multiplied.

The question is, whether the regulating principle of these cases
can be applied to this.

It is impossible not to say, (until it is hetter explained) an inten-
tion does appear both as to the transaction of the fifth number, and
the other circumstances—in some degree upon the appearance of the
outside, in a great degree upon the first page, the iudex, and the pro-
mised contents—to state this as a continuation of the former work,
though in a new seties.

The injunction, however, must operate upon nothing but the
publication handed out to the world as the continuation of the plain-
tif's work, and as to these numbers, the plaintiff shall bring his action:

I am anxious that nothing in the injunction shall imnply that
reviews, magazines, and other works of this species, may not be
multiplied.
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i

SECTION II,
- Of Notes and Additions.

Great talents, ingenuity, and judgment, (says Mr, Gog.
son) are in general required to compose good notes or add;.
tions to the established work of an author of reputation(’), T,
which may be added, that the annotator should possess great
industry and habits of research, of arrangement or classificg,
tion, and powers of analyzing and condensing the masses of
new materials which recent times have produced. Hence it
is justly said, when these notes or additions (brought down
through a considerable lapse of time) are made on a book
which is already in the power of any one to reprint, reasoy
and justice say, that they ought to confer a copyright, g
much as a separate and distinct work.

In the case of Gray’s Poems, which had been for many
years published, and were afterwards collected by Mr. Mason,
and reprinted with the addition of several new poems,
though he had not a property in the whole book, yet the
defendant having copied the whole, the Lord Chancellor,
eranted an injunction against him as to the publication with
the additional pieces(?).

So Lord HaArDpwICKE In another case(’) granted an
injunction to restrain the defendants from printing Milton’s
Paradise Lost, with Dr. Newton’s notes, although there was no
doubt that the original work, without the notes, might have
been published.

The bill stated that the defendants had advertised to print Mil-
ton’s Paradise Lost, with his life by Fenton, and the notes of all the
former editions, of which Dr. Newton’s was the last. The bill derived
a title to the poem from the author’s assignment in 1667. It was
published about 1668, and it derived a {itle to his life by Fenton,
published in 1727 ; and to Bentley’s notes, published in 1732 ; and
Dr. Newion’s in 1749. The answer came in the 12th December,
1751, in which the defendants insisted they had a right to print their
work in numbers, and to take in subscriptions.

It was intended to take the opinion of the court solemnly. The
searches and affidavits which were thought necessary to be made
occasioned a delay, and no motion was made till near the end of
April, 1752.

The injunction was moved for on Thursday the 23rd of April.
- Lord Mansfield argued it. It was argued at large, upon the general

gronnd of copyrights at common law.

(1) Godson, 242. (2) Mason v. Murray, cited 1 East, 360.
(3) Tonson v. Walker, cited 4 Burr. 2325.
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The Lorp Cmancerror directed it to proceed on the Saturday
following, and to be spoken to by one of a side. Afterwards it stood
over, by order, till Thursday, the 30th of April, when it was argued

very diffusely. , .

The case could not possibly be varied at the hearing of the cause.
The notes of the lalpt edition (Dr. Newton’s) were within the time of
the act. But an injunction as to them only would have been of little
gvail ; and it did not follow that the defendants should not be per-
mitted to print what they had a right to print, because they had
attempted to print more. For in the case of Pope v. Curl, Lord Hard-
wicke injoined the defendant only from printing and selling the plain-
tiff's letters. 'There were a great many more in the book which the
defendant had printed, which the plaintiff had no right to complain of.

If the inchnation of Lord Harpwicke’s own opinion had not
been strongly with the plaintiff, he never would have granted the
injunction to the whole, and penned it in the disjunctive; so that
printing the poein, or the life, or Bentley’s Notes, without a word of
Dr. Newton's, would have been a breach of the order. |

| In Cary v. Longman, Lord KenyvoN said the plaintiff
had no title to that part of his book which he had taken from
the previous author ; yet it was as clear that he had a right to
his own additions and alterations, many of which were very
material and valuable, and the defendants were answerable at
Jeast for copying those parts in their book(?). ,

"~ Lord MANsSrIELD, In another case, said, the question
is, whether the alferation be colorable or not? There must
be such a similitude as to make it probable and reasonable
that one 1s a transcript of the other, and nothing more than
a transcript. Upon any question of this nature, the jury will
decide whether 1t be a servile imitation or not(}).

SECTION III.
Of Abridgments.

An abridgment of a voluminous work, executed with skill
and labor, in a bona fide manner, 1s not only lawful in itself,
and exempt from the charge of piracy; but is protected from
invasion by subsequent writers. It seems, however, from the
import of the word, as well as the reason and justice of the
thing, that the abridgment should really be * an epitome of
large work contracted into a small compass.”

A real and fair abridgment, sald Lord HARDWICKE, may
with great propriety be called a new book, because the
vention, learning, and judgment of the author are shewn in
it, and in many cases abridgments are extremely useful.

(1) 1 East, 360 (2) Ti. 562
K
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The grounds of the decisions on this impertant subject
as-reported in the law books, are not altogether consistent in
principle. In some of them, it appears tlgat_ the: pIracy cces.
sioning, or obviously tending to, a depreciation in the valye of
the original work, is 2 fact on which much reliance has beey
placed in determining the question. In others, this circyp.
stance has been altogether disregarded.

On the one hand it has been held, that a fair and bep,
fide abridgment of any book, is considered a new work ; apg
however 1t may 1njure the sale of the original, yet it is not
deemed a piracy or violation of the author’s copyright('), o,
the other Eand, in the case of the .En‘gyclopcrdia Londinensis, i
which o large part of a treatise on fencing was transcribeg,
though there might have been no intention to injure its sale
yet as i1t might serve as a substitute for the original work, ang
was sold at a much lower price, it was held actionable, ang
damages were recovered(®).

There is, however, a clear distinction in the nature of
these two cases, although the fact of depreciation might be
in each the same. For the one was a case of bona fige
abridgment, 1n which labor and judgment had been applied
and tie other was a wholesale compilation, in which seventy-five
pages were successively transcribed, without addition oralters.
tion, and on which consequently no skill or learning had beep
bestowed, the exercise of which may be considered as the
true criterion by which to determine the bona fide character

of the abridgment or compilation(?).

(1) Brown, C. R. 451. 2 Atk. 141, (2) 1 Camp. 94.

(3) An abridgment, where the act of understanding is exercised in reducing the

substance of a work into a small compass, by retrenching superfluities of language and
rircumstances, is 2 new work, useful and meritorious, and ne violation of the author's
roperty.
v Inythc case of Mr, Newhery's Abridgment of Dr. Hawkesworth’s Voyages, Lord Chan-
cellor ApsLEY, assisted by Mr. Justice BLACKSTONE, was of opinion, that to constitute
truc and proper abridgment of a work, the whole must be preserved in its sense, and then
the act of abridgment is an act of the understanding, employed in carrying n large work
into a smaller compass, and rendering it less expensive, and more convenient both to the
time and use of the reader, which made an abridgment in the nature of a new and meri.
torious work. .

This had been done by Mr. Newbery, whose edition might be read in a fourth part
of the time, and all the substance preserved and conveyed in language as good, or Letter,
than in the original, and in a more agreeable and useful manner., :

His Lordship had consulted Mr. Justice BLAcksTONE, whose knowledge and skill
in his profession were univereally known, and who, as an author himself, had done honor
to his country. They had spent some hours together, and were agreed, that an abridg-
ment, when the understanding is employed in retrenching unnecessary and uninteresting
circumstances, which rather deaden the narration, is not an act of plagiarism upon the
original work, nor against any property of the avthor in it, but an allowable and merito-
rious work : and that this abridgment of Mr. Newbery falls within these reasons and
descriptions. —Anon. Lofftt’s Reports, 775. Mich. 1774,
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The following cases and decisions will further elucidate
the rules which govern this part of the subject. |

The assigns of Dr. Joknson instituted a suit against the
Publisher of ““'The Grand Magazine of Magazines,” for publish-
ing the Prince 0 Abyssima. a tale, which they had abridged,
leaving out all the reflectious. *

The MasTER of the Rorvrs observed, that the court had protected
hooks which did not so well deserve it, as Hoyle's Games of Whist, &c.

The next question was, whether there had been any infringement
of property ? it was ﬂaid to be a piracy, and not a fair abridgment ;—1st.
from the quantity of it which was printed. 2nd. Because it was done
:n such & way as not to recommend the book, but the contrary; by
printing only the narrative, and Jeaving out all the moral and useful
reflections. .

But, 1st., it does not appear that one tenth part of the first volume
Lad been abstracted.

ond. I cannot enter into goodness or badness of the abstract. It
may serve the end of an advertisement. In general, it tends to the
advantage of un author, if the composition be good ; —if it be not, it
cannot be libelled. The plaintiffs had before published an abstract of
the work in the London Chronicle, and therefore this work could not
tend to their prejudice.

If 1 were to determine this to be elusory, I must hold every

abridgment to be so(’).

In the case of Gyles v. Wilcex (in 1740), a bill was filed
to stay & book entitled Modern Crown Law, which it was
alleged was colorable only, and borrowed from Sir Matthew
Hale’s Pleas of the Crown,---the repealed statutes being left
out, and the Latin and French quotations translated into

English.

Lord Harpwicke said, where books are colorably shortened only,
they are undoubtedly within the meaning of the Act of Parliament,
and are a mere evasion of the statute, and cannnt be called an abridg-
ment.

But this must not be carried so far. If I should extend the rule
to restrain all abridgments, it would be of mischievous consequences,
for the books of the learned, les Journals des Scavans, and several
others that might he mentioned, would be brought within the meaning
of this Act of Parliament.

In the present case it is merely colorable, some words out of the

in Bell v. Walker and Debrett, regarding ¢ Memoirs of the Life of Mrs. Bellamy,"”
passages were read Lo shew that the facts, and even the terms in which they were reloted,
were taken frequently verbatim from the original work.

The MasTtER of the RoLLs said, if this were a fair bona fide abridgment of the larger
work, several cases in that court had decided, that an injunction should not be granted;
but he had heard sufficient read to entitle the plaintiff to an injunction until answer and

fusther order. 1 Brown, C. R. 451.
(1) Dolstey v. Kinnersley, Amb. 40:.

K 2
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Historia Placitorum Corona® are left out only, and translations givey
instead of the Latin and French quotations that are disperged througy
Sir Matthew Hale's works ; yet not so flagrant as in the case of Reqqd
v. Hodges, for there they left out whole pages at a time(l). -

In 2 more recent case (in 1801), an injunction wyg
applied for to restrain the defendant from selling a work
entitled An Abridgment of Cases argued and determined in ¢,
Courts of Law, &c.

It was stated that the work was by no means a fair abridgmep;.
that, except in colorably leaving out some parts of the cases, such gy
the arguments of counsel, it was a mere copy verbatim of several of the
reports of cases, and among them of the Term Reports, of which the
plaintiff iz proprietor ; comprising not a few cases only, but all the
cases published in that work ; the chronological order of the origing|
werk being artfully changed to an alphabetical arrangement under
heads and titles, to give it the appearance of a new work,

In support of the motion, Bell v. Walker was cited(*).

Lorp CuancerLLor. I have looked at one or two cases, with
which I am pretty well acquainted, and it appears to me an extremely
itliberal publication.

An injunction was accordingly granted(’).

SECTION 1V.
Of Compilations,

It is difficult to define the exact limits to which a com-
piler is confined in his extracts or quotations from original
authors, or from abridgments or previous compilations. In
each case the peculiar circumstances attending it must be
ascertained and considered.

A compilation, 1n a legal as well as a literary sense, is “a
collection from various authors intec one work;” and as the
law allows this to be done, and even establishes a copyright
in the compilation itself, it evidently follows, that in the
exercise of the right, very considerable latitude must be
granted. It seems a necessary consequence of the legality
of a compilation, that the law must also sanction 1ts being
done in a complete manner, and to effect this object, the
quotations must generally be both full and numerous.

Yet reasonable bounds must ke set to the extent of tran-
scripts. If an article in a general compilation of literature and

1) 2 Atkyns, 141.

}2) Butterworth v. Robinson. 5 Vesey, 709, Yet a selection of what is material
from a large body of Reports, commodiously arranged, whether alphabetical or systematic,
seems an original work. Indeed the right is undisputed of selecting passages from
books and reports (including entive judgments) in treatises on particular subjects. 2

Lvans’ Coll. Etat. 629,
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science copies so much of a book, the copyright of which 1s
vested in another person, as to serve as @ substitute for i,
though there may have been no intention to pirate it, or injure
its sale,—this is a violation of literary property for which an
action will lie to recover damages.

in the case of Roworth v. Wilkes, Lord ELLENBOROUGH 88id :
This action is brought for prejudice to a work vested in the plaintiff,
and the question is, whether the defendant’s publication would serve as
a substitute for it? A review will not, in general, serve as a substitute
for the book reviewed ; and even there, if 50 much be extracted that it
commnunicates the same knowledge with the original work, it is an
actionable violation of literary property., The intention to pirate is
not necessary in an action of this sort ; it is enough that the publica-
tion complained of is in snbstance a copy, whereby a work vested in
another is prejudiced. A compilation of this kind may differ from a
treatise published by itself, but there must be certain limits fixed to its
transeripts ; it must not be allowed to sweep up all modern works,
or an encyclopedia would be a recipe for completely breaking down
literary property. Here seventy-five pages have been transcribed out
of oue hundred and eighteen, and that which the plaintiff sold for half
a guinea, may be bought of the defendant for eight-pence(’).

In the case of Mr. Wilkins’s Antiquities of Magna Grecia,
an injunction was granted against “ An Essay on the Doric
Order of Architecture,” in which various extracts from the
former work had been made ; and an action directed to try
whether the work was original, with a fair use of the other by
quotation and compilation, which in a considerable degree was
admitted.

The Lorp CaanceLLor said, there is no doubt that a man cannot,
under the pretence of quotation, publish cither the whole or part of
another’s work, though he may use, what is in all cases very difficult
to define, fair quotation.

Upon inspection of the different works, I observe a considerable
proportion taken from the plaintiff's, that is acknowledged; but also
much that is nof; and in determining whether the former is within
the doctrine upon this subject, the case must be considered as also
presenting the latter circumstance. The question upon the whole is,
whether this 18 a legitimate use of the plaintiff’s publiecation in the fair
exercise of a mental operation, deserving the character of an original

work (?).

It was urged in one of the cases by Sir Samuel Romilly,
that in a work consisting of a selection from various authors,
two men might make the same selection ; but, said the Lorbp
CHANCELLOR, that selection must be made by resorting to the

original authors, not by taking advantage of the selection
already made by another(®).

(1) 1 Camp. 98. (2) Wilkins v. Aikin, 17 Vesey, 492, (3) 16 Vesey, 271,
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In Trusler v. Murray, which was an action for pirating »

Book of Chronology, 1t was E.roved, that though some parts of
the defendant’s work were different, yet in general it wag the

same, and particularly 1t was a literal copy, for not less thay
fourteen pages in succession.

‘Lord Kenvon was of opinion, that if such were the fact, the
plaintiff must récover, though oiher parts qf the work were original,
He referred to the publication of some original poems by Mr. Masop,
togéther with others which had been before published. And the like
with respect to an abridgment of Cook's Veyage round the World,
The main question here was, whether in substance the onc work i3 ¢
copy and imitation of the other, for undoubtedly in a chronologica)
work the same facts must he related. The parties having received his
Lordship's opinion, it was agreed to refer the consideration of the twq
books to an arbitrator, who would have leisure to compare them('),

Though copyright cannot subsist in an East India Calen-
dar, as a general subject, any more than in a map, chart, &e,
it may in the individual work ; and where 1t can be traced
that another work upon the same subject 1s---not original
compilation, but a mere copy with colorable variations, the
former will be protected by injunction.

Lord Chancellor ErsxiNE said, if a man by his station having
access tothe repositories in the India House, has by considerable expense
and labor procured with correctness all the names and appointments
on the Indian Establishment, he has a copyright in that individual
work. I have compared the books, and find, that in a long list of
casualties, removals, and deaths, there is not the least variation, even
as to the situation in the page. I am bound to continue the injunc-
tion(?).

In the case of the Imperial Calendar, in which a motion
was made to dissolve an injunction,

The Lorp CaancerLon said, the question before me is, whether
it is not perfectly clear that in a vast proportion of the work of the
defendant, no other labor had been applied than copying the plain-
tiff's work. From the identity of the inaccuracies, he said, it was
impossible to deny that the one was copied from the other verbatim el
literatim. 'To the extent, therefore, in which the defendant's publica-
tion has been supplied from the other work, the injunction must go;
but I have said nothing that has a tendency to prevent any person from
giving to the public a work of this kind, if it be the fair fruit of original
labor, the subject being open io all the world ; but if it be a mere
conv of an original work, this court will interpose against that inva-
sion of copyright(’).

In King v. Read, the plaintiff had published a work

1) 1 East, 3635. (2) 12 Vescy, 270,
5) Longman v, Winchester, 10 Vesey, 269,
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entitled Tables of Interest, giving calculations for one hundred
days, which was extended bgr a second part to one hundred
and eighty-four days. ‘The defendant afterwards published a
work under a similar title, but upon a more extensive plan,
containing calculations for every day of the year.

The plaintiff moved for an injunction, alleging;, that though the
plaintiff could not claim any copyright in the calculations which had
been previously published, nor in those which went beyond his calcula-
tion, yet he was entitled to restrain the intermediate calculations ; that
ag to these, the piracy was evident from the circumstance that errors
were followed which couid not be the effect of miscaleulation; for
instance, an error to the amount of ten shillings, in a column of sums
increasing regularly by very small fractions; and that copyright must
esist in such a work upon the same principle that protects books of
lagari*‘"ﬁ.s and calculations for the purpose of navigation.

For the defendant it was insisted, that a particular subject cannot
be occupied’; that his work was produced by original calculation ; that
the calculation for the extended period would be usecless unless com-
mencing with the beginning of the year ; and supposing both calcula-
tions accurate, the results for the same period must be the same, as in
the cases of maps and surveys.

The Lorp Cuancerror directed the plaintiffte bring an action(!).

In Cary v. Faden(®), the plaintiff published a Book of
Roads of Great Britain, comprising Patterson’s book, to the
copyright of which the plaintiff was not entitled, with im-
provements and additions, made by actual survey and other-

Wwi1Sse.

The Lorp CnanceLror said, upon my inspection they are very
different works. Patterson’s is the original work., Corrections, im-
provements, and alterations have been made upon that from time to
time. The plaintiff has taken a different line, having had a survey
made for that purpose, to which he is very well entitled. He has
made a very good map, with which itis very pleasant to travel. I think
it is fair they should try their weight with the public. Butwhat right
had the plaintiff to the original work? If I was to do strict justice, I
should order the defendants to take out of their book all they have
taken from the plaintiff, and reciprocally the plaintiff to take out of his
all he has taken from Patterson.

In another case of a Book of Roads, Lord KENYON, in |
addition to the remarks already quoted(®), said,

That the defendants had pirated from the plaintiff's book, was
proved in the clearest manner at the trial. Nine tenths at least of the
alterations and additions were copied verbatim. The printed work
itself was made use of by the defendants at the press, some of it clipped
with scissars, with a few slips of paper containing MS. additions inter-

(1) 8 Vesey, 223. (£) 3 Vesey, 24, (3) page 129 ante.
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spersed here and there, and some of these merely nominal and el
able. The Courts of Justice (said his Lordship) have been long

laboring under an error, if an suthor have no copyright in any part
of a work, unless he have an exclusive right to the whole book.

SECTION V,

Of Translations.

On the same principle which governs abridgments gpg
compilations, that they constitute a species of new work,
produced by the labor and abilitics of the writer, 1t appears that
TRANSLATIONs are also within the scope of the legislative
provisions, and are protected for the same period of time.

In the case already referred to, a translation was distip.
guished from a reprinting of the original work, on account of
the translator having bestowed his care and pains upon it(),
but the decision on that occasion turned on another poing,
namely, the immortality of the book.

The Lokp CHANCELLOR, In the case of Wyatt v. Bar-
nard(®), observed, that translations, if original, whether written
by the plaintiff, made at his expense, or given to him, were
protected like other works by the statutes.

The plaintiff in the latter case was the proprietor of a periodicl
work called ¢ The Repository of Arts, Manufactures, and Agriculture,”
He claimed the sole copyright of the work, containing, amongst other
articles, translations from the foreign languages. The defendants were
publishers of another periodical work, which contained various articles
copied or contracted from the plaintiff's work, without his consent,
heing translations from the French and German languages, &ec.

The defendants, by their affidavit, stated the usual practice among
publishers of magazines and monthly publications, to take from each
other articles, translated from foreign languages, or become public
property, as having appeared in other works, -

They relied on the custom of the trade, and contended, that neither
of the works was original composition, both being mere compilations;
that it was never decided that a translator has a copyright in his trang-
lation, supposing (what was not proved) that these translations were
made by the plaintiff himself.

The Lorp Cuancerror said, the custom among booksellers could
not control the law.

An affidavit was afterwards produced, stating, that all the articles
were translated by a person employed and paid by the plaintiff, and
were trapslated from foreign books, imported by the plaintiff at con-
siderable expense. Upon that affidavit an order was pronounced for

an injunction(®).

(1) Bumctt v, Chetwood, see page 8Y, anle, 2) 3 Ves.and B. 77.
(3) Sevealso Longman v, Winchester, 16 Vesey, 2090 Wilkins v, Aikin, 17 Ves. 122,
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CHAP. II.

“-w.  OF PIRATING COPYRIGHT IN MANUSCRIPTS.
sECT. 1. ——Of unpublished Manuscripts in general.

Manuscripts were always protected by the common law
2s the property of the author, and are also comprised in the
provisions made by the legislature.

In the case of Donaldson v. Beckett, the first question
put to the judges was,

Whether at- common law the author of any literary
composition had the sole first right of printing and publish-
ing the same for sale, and could bring an action against any
person for publishing the same without his consent?

Mr. Baron Evre held, that <“the thinking fuculty being common
to all, .should likewise be held common, and no more be deemed sub-
ject to exclusive appropriation than any other of the common gifts of
nature. I am, therefore, said he, clearly of opinion, as to the first
question, that at common law the author of a literary cornpogition
hath no right of printing and publishing the same for sale."

The reason given for this conclusion is evidently falacious: no
suthor claims a property in “ the thinking faculty”—he claims the
fruits of the labor of his own mind only.

Not less than eleven of the judges of the land (including
those who decided against some of the claims of authors)
were clearly of opinion, that by the common law the author of
any literary composition had the sole right of printing and
publishing the same for sale, and might bring an action against
any person for publishing it without his consent.

The following extracts are made in their own language,
and shew the unanimity of these learred personages on this
interesting point of literary property.

Nares, J. Tt is admitted on all hands that an author has 2 bene-
ficial interest in his own manuscript,

Ashurst, J. If a man lends his manuseript to a friend, and his
friend prints it, or if he loses it, and the finder prints it, an action
would lie.

Yates, J. Admitted this doctrine. : - -

Blackstone, J. When a man, by the exertion of his rational
powers, has produced an original work, he has clearly a right to
tispose of it as he pleases.

Willes, J. I declare it as my opinion, that an author hath an
indisputable power and dominion over his manuscript.

dston. J. An author hath a natural right to the produce of his
mental labor.
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Perrot, B. An author certainly hath a right to his manuscript ;
he may line his trunk with it, or he may print it.
Gould,J. 1 agree that an author hath a right at common lay

to his manuseript. -
Smyth, L. C. B. The cases prove, and it 1s allowed, that literary

roperty is property previous to publication.
g Pl)ey Grgy,)}.. ?JP:I There Ean be no doubt that an author has
the sole right to dispose of his manuscripi as he thinks proper.
Lord Mansfield. Tt is just that an author should reap the pecy.
niary profits of his own ingenuity and labor.

There are several early cases in which the Court of
Chancery restrained the printing and publishing of the many.
script works of authors without their consent.

One of these was that of Mr. Webb, who had his ’rec.
dents of Conveyancing stolen out of his chambers and printed,
Another instance was that of Mr. Forester, whose notes hagd
been copied by a clerk to the gentleman to whom he had lent
them, and which were printed. In both cases the parties
were prohibited from printing and publishing the works.

According to a recent decision of the Court of King’s
Bench, the 54th Geo. 111. c. 1566, doesnot impose upon authors,
as a condition precedent to their deriving any benefit under
the act, that the composition should be first printed ; and there-
fore an author does not lose his copyright by selling his work
in manuscript before it is printed.

Thus in the case of White v. Geroch, it appeared that
the pluintiff was the author of a musical composition, of which
he had sold several thousand copies whilst i1n manuscript,
a year before it was printed. Upon this 1t was objected, that
by the previous sale in manuscript, the plaintiff had lost the
benefit conferred by the statute.

On the trial of the cause, Mr. Justice BaAvyLey directed
the jury to find a verdict for the plaintiff, with liberty for
the defendant to move to enter a non-suit. And subsequently,
on a motion being made for that purpose,

Asport, C. J. said the object of the legislature was to confer
upon authors, by the act in question, a more durable interest in their
compositions than they had before. T am of opinion that the author
does not lose his copyright by having first sold the composition in
manuscript, for the statute 54th Geo. III. ¢. 156, must be construed
with reference to the 8th Anne, c. 19, which it recites, and which,
together with the 41st Geo. III. ¢. 107, were all made in pari materia
for the purpose of enlarging the rights of authors. The Sth Anne,
c. 19, gave to authors a copyright in works, not only composed and
printed, but composed and no¢ printed; and 1 think that it was not
the intention of the legislature either to abridge authors of any of
their former rights, or to impose upon them as a condition precedent,

}
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hat they should not sell their compositions in manuscript before they
were printed(').

The Court of Chancery, also, has lately exercised its
power by restraining the use of manuscripts surreptitiously

obtained.

Thus in the case of Siephens and Sherwood (Michaclmas Term,
1926). Mr. Horne applied for an injunction to restrain the publication
of a work, which the defendant Stephens claimed as his property.
His client, the plaintiff, was a Mr, Sherwood, a Parliamentary Agent,
who, in the course of his business, had made various observations and
notes, which he had observed in the passing of private bills through
the Houses of Parliament. His clerk, Thomas Ebbes, who had access
to these MSS. purloined large portions of them, together with many
of Mr. Sherwood’s opinions upon practice, &c., and published them,
with certain trifling and colorable alterations, in 2 work entitled * Prac-
tical Instructions upon passing Private Bills through Parliament, by a
Parliamentary Agent.” Mr. Sherwood afterwards determined to pub-
lish a book upon the subject himself, for which purpose he wrote
many notes and ohservations, which Ebbes also transcribed for the
purpose of a second edition of his own work. Ebbes published his
second edition, but sold the copyright to Mr. Butterworth. Stephens
moved for and obtained an injunction against Butterworth. It was
established by that injunction, that for all purposes of publication the
first and second editions were the same.

My. Wright for the defendant said, he had nothing to do with
Ebbes. Ile had only to shew that Sherwood was not entitled to the
book. Ebbes might have learned all that it contained from his prac-
tice as a clerk. Sherwood’s observations were not original. 'Three
parts of the book consisted of rules and orders. There was alsoa book
on the same subject by Mr. Ellis, in which he had no doubt he should
find the source of most of Sherwood’s observations. Sherwood had
allowed twenty months to elapse before he applied for the injunction.

Mr. HogrnE said, Stephens had published the book on condition
that F.bbes should receive half the profits.

The Lorp Cuancernror. If that fact had been sta:  in the case
where Stephens, Ebbes, and Butterworth were concerned, there would
have been no ground for the injunction. When the motion for an
injunction against Mr. Butterworth was made, it stated that Stephens
gave Ebbes seventy pounds for the copyright of the work, and he
therefore thought that there could never be a clearer case in which an
injunction might be granted. The fact, however, that Ebbes was to
divide the profits with Stephens, introduced an entirely new feature
into the case; and although during the present motion he was strongly
impressed with the idea, that by permitting twenty months to expire,
the plaintiff had abandoned his right, yet he was so impressed under
the supposition that the work had been purchased by Stephens. All
objections, however, were removed by the proof of this compact
respecting the work between Ebbes and Stephens. The injunction
must be granted.

(1) 2 Barn. and Ald, 298,
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SECTION II.
Of the Manuscripts of Deceesed Persons.

The manuscripts of the deceased seem in some respeptg
to be placed on a ifferent footing from the manuscripts of
the living. The distinction has been pointed out by iy
William D. Evans. o |

During the life of a writer, the publication (he obseryes)
may be deemed a personal injury ; but after his death_, severg]
material questions may arise with respect to the claim of hig
representatives. It is taken for granted in Millar v, Tayley
that the injunctions were founded upon clear property. Noy
an executor can only bring an action on the case for some
damage which reduces the assets, and to the extent of which
assets he is accountable. But the right to prevent any per-
son having a manuscript of the deceased, from publishing it,
18 no *“property,” which can constitute part of the assets, in
respect of which alone he represents the deceased. The
same observation will in some degree apply to the heir,
Besides which, this kind of property 1s nowise analogous to
any hereditament recognized by the law, The interpositions
appear to be on behalf of the family of the writer. But it
seems a legal anomaly to take notice of the family of g
deceased person in any other manner than as connected with
the property which constitutes real or personal assets.

The Court o “hancery, however, exercises its authority in
restraining the publication of manuscripts of gersons deceased,
In the case of the Duke of Queensbury v. Shebbeare, before
Lord Hardwicke("), an injunction was granted against printing
the second part of Lord Clarendon’s History.

Lord Clurendon, it was stated, let Mr. Francis Gwynn have a
copy of his history. His son and representative insisted he had a right
to print and publish it. The court was of opinion that Mr. Francis
Gwynn might have every use of it, except the profit of multiplying in
print. It was to be presumed (as Mr. Justice WiLLEs observed) that
Lord Clarendon never intended that extent of permission when he gave
him the copy. The injunction was acquiesced under, and Dr. Sheb-
beare recovered before Lord Mansfield a large sum against Mr. Gwynn
for representing that he had a right to print. Mr. Justice WiLLes
adduces this case #s an argument for the general right of literary pro-
perty, in which he is followed by Lord Mansfield, who observes, that
Mr. Gwynn was entitled undoubtedly tg[!:h_c paper of the transeript
of Lord Clarendon’s History, which gave him the power to print and
publish it after the fire at Petersham, which destroyed oneoriginal, That
copy might have been the only manuscript of it in being. Mr. Gwynn

(1) Cited in Millar v. Taylor, 4 Burr, 2330.



MSS. OF DECEASED PERSONS—PRIVATE LETTERS. 14]

might have thrown it into the fire had he_pleased. But at the distance
of near a hundred years, the copy was adjudged the property of Lord
Clarendon’s representatives, and Mr. Gwynn’s printing and publishing
.+ without their consent, was adjudged an injury to that property, for
which, in different shapes, be paid very dear(').

SECTION I1II.
Of Private Letters, Literary and General.

There i1s a material distinction between literary and
eneral letters---the former being protected as the subject of
copyright, whilst the publication of the latter 1s restrained on
the ground only of breack of contract or confidence, or when
they tend to the injury of private character, or are calculated

to wound private feelings. |

The earliest case on this subject 1s that of Pope v. Curl
(in 1741), in which a motion was made to dissolve an injunc-
tion obtained by Mr. Pope against the bookseller, for vending
a book called “ Letiers from Swift, Pope, and others.”

Lord Harpwicke. 1 think it would be extremely mischievous to
make a distinction between a book of leiters, which comes out into
the world either by the permission of the writer or receiver of them,
and any other learned work.

The same objection may hold against sermons, which the author
may never intend should be published, but are collected from loose
papers, and brought out after his death.

It has been objected, that where a ran writes a letter, it is in the
nature of a gift to the receiver.

But I am of opinion it is only a special property in the receiver ;
possibly the property in the paper may belong to him ; but this does
not give a licence to any person whatsoever to publish them to the
world, for at most the receiver has only a joint property with

the writer. .
It has aiso been insisted on, that this is a sort of work which

does not come within the meaning of the Act of Parliament, because
it contains only letters on familiar subjects, and inquiries after the
health of friends, and cannot properly be called a learned work.

But it is certain that no works have done more service to man-
kind, than those which have appeared in this shape upon familiar
subjects, and which perhaps were never intended to be published; and
it is this makes them so valuable, for I must confess for my own part,
that letters which are very elaborately written, and originally intended
for the press, are generally the most insignificant, and very little
worth any person’s reading.

The injunction, however, was continued by the Lord

(1) Millar v. Taylor, per Lord Mansfield.



[42 PIRATING COPYRIGHT.

Chancellor only as to those letters which are under Mr. Pope’y
name in the book, and which are written by him, and not g
to those which are written to him(').

In the case of Lord Chesterfield’s Letters, an injunctioq
was obtained till the hearing by his Lordship’s executors
against the widow of Mr. Stanhope.

Lord ApsLEY, according to the report, recommended it to the
executors to permit the publication, in case they saw no objection tq
the work upon reading it, and having copies delivered to them(?), Itj;
said, that by the register’s book it does not appear that an injunction wa
actually granted(®). It is well known that the publication did appear,
but whether upon the judgment of the executors, that they saw no
objection to the work, or upon what other ground, we are not informeq,

In the case of the Earl of Granard v. Dunlein(®), the
execuiors of Lady Tyrawley obtained an injunction in the
first instance against the defendant publishing Letters 1
Lady Tyrawley from different correspondents, and which he
had got possession of by being permitted to reside in her
house, and continuing to do so after her death.

Another case of private letters was heard by the Lord
Chancellor in private, in which an injunction was granted,
restraining the publication of Letters from an Qld Lady, of a
nature that made it very important to prevent the publication;
but the defendant in that case, as stated by the Vice Chan-
cellor in his judgment, had received a sum of money not to
publish the letters, and the attempt to publish them was
therefore a violation of contract(®).

In the case of the late Dr. Paley, who left certain
manuscripts to be given to his own parnishioners only, a
bookseller, having obtained possession of them, was re-
stramed from publishing(®).

But this principle does not extend to letters which are
not of a literary kind. Thus in the case of Lord and Lady
Percival v, Phipps and Mitford, it was stated by the bill, that
Lady Perctval had written to the defendant Mitford several
letters of a private nature, upon the confidence that he would
not part with them, or communicate the contents to any person,
nor publish, or permit them to be published ;---that Mitford had
communicated them to Phipps, who had published one, and
announced an intention to publish others, and on these facts
an injunction was prayed. On the other hand, Phipps by his
answer stated, that Mitford was confidentially employed by

(1) 2 Atk. 342, (2) Ambler, 737,
(3) 2 Ves, and B. 21. (+) 1 Ball and B, 207,
(5) -— v. Eaton, 13th April, 1815, 1 Ves, and B, 27.

(6) Cited 2 Ves. and B. 25,
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Lady Percival to puoush authentic-informgtion relative to a
subject which very much engaged the public attention,---that
Phipps desired Mltford to offer his newspaper as a channel
for communicating such information. This offer, it was
slleged, was accepted, and the letter in question delivered
to tﬁe defendant for publicaticn, and various paragraphs were
also delivered from time to time for the same purpose.
Subsequently, a statement was 1nserted in the News, (which
was the title of the paper) conveying intelligence as commu-
nicated by Lady Percival, which it appeared was false, and
which was disavowed by her. The letters in question were
written to Mitford upon similar subjects, materially tending
to shew that the intelligence did come from Lady Percival,
and that as she had denied being privy to the former publi-
cation, the character of Phipps, and the value of his paper,
were in danger of falling into discredit with the publie.

The VicE CHANCELLOR.—~An injunction, restraining the
publication of private letters, must stand upon this foundation,
that letters, whether of a private nature, or upon general
subjects, may be considered as the subject of literary pro-
perty; and it i1s difficult to conceive 1n the abstract, that they
may not be s0. A very instructive and useful work may be
put into that shape, as an inviting mode of publication.

Admitting, however, that private letters may have the character
of literary composition, the application of that as an universal rule,
extending to every letter which any person writes upon any subject,
appears to me to go a great way; including all mercantile letters,
all letters passing between individuals, not only upon business, but on
every subject that can occur in the intercourse of private life. 1If in
every suclt instance the publication may upon this doctrine be
restrained, as a violation of literary property, whatever may he the
intention, the effect must frequently be to deprive an individual of his
defence by proving agency, orders for guweds, the truth of his
assertion, or any other fact, in tiie proof of which, letters may form
the chief ingredient.

‘“ This is the naked case of a bill to prevent the publication of
private letters, not stating the nature, subiect, or occasion of them, or
that they were intended to be sold as a literary work for profit, or are
of any value to the plaintiff. Upon such a case, it is not necessary to
determine the general question, how far a Court of Equity will inter-
fere to protect the interest of the author of private letters. The
interposition of the court in this instance is not a consequence from
the cases that were cited; upon which I shall merely observe, that
though the form of familiar letters might not prevent their approaching
the character of a literary work, every private letter upon any subject
‘0 any person, 1s not to be described as a literary work, to be protected
upon the principle of copyright. The ordinary use of correspondence
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by letters, is to carry on the intercourse of life between persons gt ,
distance from cach other, in the prosecution of commercial nr othe,
business, which it would be very extraordinary to describe as a literary
work, in which the writers have a copyright. Another class is g,
correspondence between friends or relations upon their private concerns,
and it is not necessary here to determine how far such letters, falling
into the hands of executors, assignees of bankrupts, &c. could b
made public in a way that must frequently be very injurious to the
feelings of individuals. I do not mean to say that would afforg ,
ground for a Court of Equity to interpose to prevent 2 breach of thyt
sort of confidence, independent of contract and property.”

Although there may be a joint property in letters of
correspondence between the sender and receiver, 1t does not
seem Ey any means necessarily to follow that one of sever]
joint owners in a literary composition may not exercise the
right of publication. Supposing different persons o be
possessed of manuscript copics of a given composition, in
which no other has a paramount claim to restrain the pub.
lication, it cannot be supposed that any of them individually
could prevent the publication by the others(').

SECTION 1V.
Of Written Lc-tures.

The means of diffusing knowledge, and the modes of
instruction, vary at different periods of society. Itisobservable
that of late years the custom has increased of communicating
information by pubiic lectures, and it seems fitting, therefore,
in 2 work devoted to the examination of the laws relating to
the protection of the fruits of intellectual labor, that a
proportionatc degree of attention should be paid to the
questions which may arise out of the respective rights of
lecturers and pupils, as well as the public generally. We
shall, therefore, avail ourselves of the elaborate judgments
which from time to time were delivered by the late Loxrb
CHANCELLOR in the celebrated litigation between Mr. Aber-
nethy and the proprietors of The Lancet, in which all the
questions suggested at that timc were minutely and fully
considered, and which his lordship enumerated as follow :

The first question is, whether an oral lecture is within the pro-
tection of the law? Now, as far as my recollection goes, that has
not yet been the subject of determination. On the other hand, if there
be a lecture apparently oral, but which is nevertheless delivered by
the assistance of a very good memory from a written composition,

(1) 2 Evany’s Coll. Stat, 625,
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the question then will be, if it could not be made out in point of law
fhat an oral lecture or an oral sermon was within the protection of the
law, whether protection is due to the written composition? Another
question will be, whether this court would interfeve before notice had
peen given that that apparently oral lecture was the delivery of matter
from a written composition?  And a farther question will be, whether
if the oral lecture is to be protected by the fact that it is, in truth, the
delivery of o written compcsiiion, 1t does not lie on those who insist
that that circumstance gives the protection of the law to that which

appears to be orally delivered, to produce and shew that written com-
position, 10 order to make out their case.

We shall take the liberty of separating the luminous
judgment of his lordship 1nto two parts---the lst, on the

copyright in lectures which were either read from a written

]

composition, or delivered from the recollection of it; the
ond, on the copyright in lectures arally delivered, of which no
manuscript existed.

First, then, ot writéen lectures.

Where the court 1s called upon to restrain a publication
on the ground that it is a piracy of a composition which has
been substantially reduced into writing, it is the duty of the
court to see that the plaintiff produces his written composition.

The Lorp Caancerrok.—The very early part of this case turned
entirely npon the question of property ; and indeed it can be viewed
only in two ways---either as a question of property, or a question of
frust,  In the first place, I have nothing to do with all the consider-
ations that have been pressed on me with vespect to the benefit which
the public may reccive from the publication, even of such lectures as
those which so distinguished a man as Mr. Abernethy might publish,
or other persons might publish for him ; and in the next place, 1 have
nothing to do with the moral question of how far the editor of this
work has righteously possessed himself of the means of publishing it.
When I say with the moral question, I mean to qualify the expression;
hecause if 1 can collect that those means have been obtuined either
by a breuch of trust, or by fraud, this court ivill have something to
do with it.

In the present case, Mr. Solicitor General has viewed it, with
respect to its connection with writing, in these two ways, He says,
that Mr. Abernethy has a composition which one would call a copy
or a writing, and which contains the whole of what this defendant
has published. And then he says, if he have not such a copy, yet he
delivered it as from writing; and, tnerefore, he must be understood
1s having some notes, which were to suggest to him from time to
ime what sentiments fo deliver orally to the persons who attended
s lectures.

Now with respcet to either of those views of the case, I apprehend
vhen this court is called on to enforce a legal right, by giving a
emedy beyond that which the law gives, it is the bounden duty of this

1.
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court, be the case what it may, to see that the plaintiff produce p;
written composition, and therefore, if this case be‘ lo be put at all
the right which Mr. Abernethy is supposed to derive from his having
a full and correct copy; there must be an original, or a writing which
contains all that has been published in this book, or he must have 4
writing which is such in its nature as that, coupled with what he
orally delivered, it may be taken that he has substantially a writtep
~omposition as well as that which he delivered orally. When this
court is ceiled on to give a remedy beyond the remedy which the lay
gives to persons who have a legal right, thg court must know what it i
proceeding on ; and if the case be put on this ground, either that there
is a writing of one character or a writing of another character, tjq
writing must be produced, so that the court may know what it is doing‘
If that writing be not produced, I must then leok at the motion as ap
application made to me nerely on the ground of an oral publication ,
and then the question of property will arise, coupled as it may be
with the doctrine of ¢rust and with the docérine of fraud(').

It is said that Mr. Abernethy is not to be looked on as holding
the same chuaracter with reference to a subject of this kind as a cler-
gyman of the church, or a profecsor in a University; for as |
understand the affidavit which has been filed on the part of the
defendant, Mr. Abernethy is represented, not only as a surgeon, but
as a person appointed by the governors and guardians of this hospital
to give lectures :»--“ and this deponent saith” (such is the language
of the affidavit) *“ that the surgeons and lecturers for the time being
of such hospital, are appointed by the goveirnors of the said hospital.”

Now if a professor be appointed, he is appointed for the purpose
of giving information to all the students who attend him, and it is
his duty to do that ; but I have never yet heard that any body could
publish his lectures ; nor can I conceive on what ground Sir William
Blackstone had the copyright in his lectures for twenty years, if there
had been such a right as that ; we used to take notes at his lectures;
at Sir Robert Chambers's lectures also the students used to take notes;
but it never was understood that those lectures could be published ;---
and so with respect to any other lectures in the University, it was the
duty of certain persons to give those ' ‘tures; but it never was
understood, that the lectures were capable ol being published by any
of the persons who heard them(?).

SECTION V,
Of Oral Lectures.

~ An injunction will not be granted to restrain an alleged
piracy of lectures delivered orally, when no written compo-
sition substantially the same with these lectuies is produced.

(1) On these points sce the next section, (2) 3 Law Journal, 309,
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But persons attending an oral lecture have no right to
publish it for profit. ‘ .

An action upon the implied contract will lie apainst a
pupil attending an oral lecture, who caused it to be published
for profit. ‘ o

The court will grant an injunction against third persons
publishing lectures orally delivered, who must have procured
the means of publishing those lectures from persons who
attended the oral delivery of them, and were bound by the
implied contract(’).

The Lord CHANCELLOR, in delivering his judgment in
the case in which the preceding doctrine was held, com-
menced his observations as follows :

With regard to the question of//Iitu
to interfere by injunction, unles VA

legral right is with the plaintiff. Y
with respect to literary propertyfand 47
' ﬁ% -??E-f;:f;.;, ghe: Court OfKing's
¢ House of Lords (tiough there was a

case of Millar v. Taylor, whichifial

Bench, and afterwards before t

vast deal of argument on the qs@!gm of property a man
may have in his unpublished Neas ¢ isatsgor the language
which he uses), yet I do not retullget in the gsftirse of those pro-
ceedings (particularly in the House of Xéfds) that any question was
put to the judges that did not adapt itself to the case of a book or a
literary composttion ; for of the questions which were there put to the
judges, the first was, ° whether at common law an author of any book
or literary composition had the sole right of first. printing and pub-
lishing the same for sale, and might bring an action against any
person who printed, published, and sold the same without his consent ?”
The next question was, “ if the author had such a right originally,
did the law take it away upon his printing and publishing such book
or literary composition, and might any person afterwards reprint and
sell for his own henefit such book or literary composition against the
will of the author?” The third question was, ¢ if such an action
would have lain at common law, was it taken away by the statute of
Anne, and was an author by that statute precluded from any remedy
except on the foundation of the statute, and on the terms and condi-
tions prescribed thereby ?"

On these questions the judges of the land differed. On the first
question, one of them was of opinion that at common law an author
of any book or literary composition had not the sole right of first
printing and publishing the same for sale, and that he could not
bring an action against any person who printed, published, and sold
the same, unless such person had obtained the copyright by fraud or
by violence. So that although this judge was of opinion that at law
the author was not the party who had the sole right of first printing

I have no right
ro%z opinion that the
RaM that has passed

H'éulrly wifh respect to the

(1) Abernethy v. Hutcliison, Knight and Lacey.
)
L <
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and publishing a composition for sale, yet he was also of vpiniop,
that to give him a right of action against “those who first printed ang
published the same for sale, it was necessary to shew, in order tq
maintain an action, that the person who had first printed and published
had gotten it either by violence or fraud.

Now if, said his Lordship, it can be made out, as matter of cop.
tract between Mr. Abernethy and those who attend his lectures, thyt
they should no¢ be at liberty to print or publish the same, I should say
then, that supposing notes of all that he delivered in his lectures to be
taken, and supposing it to be a proper thing for the use of the students
that that should be done, yet 1 never would permit a third person to
make use of the delivery of those notes to that third person, for the
purpose of doing that which the person delivering those notes would
not himseif be permitted to do. I should call that, in the sense ip
which a court of equity uses the word, a gross fraud.

If this injunction be applied for, not on what was done in Millg;
v, Taylor, but on thereasoning to he found in that case, it becomes a
judge in equity to look about him before he ventures to decide the
legal question. That legal question, in the shape in which it is now
put, namely, with respect to an oral delivery of ideas and sentiments,
has occasioned much abstruse learning ; and as in the case which I have
alluded to, the judges of the land in the first instance, and the House of
Lords in the last instance, avoided giving any opinion upon it when it
was discussed ; certainly it becomes me to know what opinion a court
of law would give in such a case us this, before I grant the injunction
in unqualified terms.

There is another difficulty which belongs to a case of this kind,
even supposing that there is the right which is contended for—I mean
the difficulty there must be nine times out of ten in sustaining an
action for want of proof; for if a lecture be published which has been
delivered orally, and that can form the subject of an action, how is it
possible, unless the court is to be satisfied with something like the
substance of what was said, to prove that the printed publication was
parcel of the oral publication. In this case, however, there is no diffi-
culty on that point, which is another reason perhaps that ought to
induce the court to be a little cautious in what determination it comes
to. Because this editor has, in the most distinct manner, admitted in
his publication—and what is admitted in nis publication must be taken
in this court to be true against himself---he has admitted in the pub-
lication that what he has published was orally delivered by Mr. Aber-
nethy., The difficulty of proof, therefore, to which 1 have alluded, is
not found to exist in this case,

At the same time it is one thing to contend that it has not been
established that a person who orally delivers lectures, has that species of
property in them which may enable him to bring an action, and after
having succeeded in the action, to apply for an injunction here, either
with or without an account to be kept in the mean time of the profits
of the work ; and it is another thing to say, that a person who has
possessed himself of the means of publishing what another has delivered
in lectures, which are afterwards to be put into writing, and which
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the author (if I may so call him) may, or may not mean to publish,
has himself the copyright of what he does so publish, That it may
not be supposed 1 sanction that doctrine, I beg to have it understood,
that 1 do not give any such opinion.

On the other hand, if the editor of the Lancet be not only himself
at liberty to publish 5000 copies of this work, but 5000 other persons
(notwithstandintr his pretence of having the copyright of this publica-
tion called the fancet) may likewise publish the work, that would go

directly to destroy the vaiue of any property which Mr. Abernethy may
have in the subject. These are all the views of the case, as far as
they go to the question of literary property.

With respect to the question of irust, a good deal of that must
depend, not only on the nature of these lectures, and so on, and the
rights and obligations abstractedly considered which those persons
are under to whom they were delivered ; but it must depend also
(indeed very materially) on the affidavits that have been actually
filed.

On a subsequent day, Mr. Abernethy made an additional
affidavit, stating, that he has given his lectures as most
lecturers do, orally, and not from a written composition ; but
that previously to the delivery of such lectures, he had from
time to time committed to writing notes of such, his said
lectures, which have been increased and transposed until a
great mass of writing has been collected, written in as succinet
a manner as possible, with a view to exhibit the arrangement
he has formed, and the facts he has collected together, with
his opinions relative to certain subjects of surgery: that a
considerable portion of such notes have been by, or under the
direction of this deponent extended and put into writing,
with a view to publication, which writings he is ready to sub-
mit to the inspection of any respectable and competent person,
as a test of this deponent’s accuracy in the statement made to
the court in his former aftidavit, and that such writings are
in his possession; that at the time of delivering his said
lectures, he did not read or refer to any writing before him,
but that he delivers such, his lectures, orally, and from recol-
lection of such notes and writings, and that the lectures so
delivered by him, though not verbatim the same as his notes
and writings, yet are in substance, arrangement, and statement
of the facts substantially the same: that such lectures vary from
time to time both in the language and arrangement according
to circumstances, and from any new matter that may have
occurred to him, by way of illustration or otherwise: that on a
comparison of the written notes or lectures with those so orally
delivered by him, they will, and must necessarily vary, and in
like manner they will be found to vary from the lectures pirated,
or alleged to be pirated, by the defendants in the publication
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called the Lancet : that the composition of the said lecturey
so reduced into writing have cost him much time and study
for a long series of years: that his duties as a surgeon to St,
Bartholomew’s Hospital and lecturer are entirely distinct, and
that it is not a part of his duty as such surgeon to deliver
lectures, but that the same are in the nature of private legtures,
and are hot attended by any persons unless by his permission,
and are not in any way open or accessible to the public.”
The case was again argued.

The Lorp Cuaxcerror. If Mr. Abernethy had produced ip
court the writings from which he says his lectures were really delivered,
so that I might myself have exercised a jJudicial opinion upon those
writings, and have seen that his lectures, though orally delivered, were
delivered from what I should say was a literary composition, 1 should
have had no difficulty iu the case. If on the other hand in comparing
what is said to have been orally delivered, and what has got into this
book called the Lancet, with the notes, 1 could not accurately have
referred the publication to those notes as being the same,—(I mean
with those trifling literary distinctions which must exist in such cases.)
I should then have known what to have done, by not applying myself
to any thing but a reference to authorities. DBut I apprehend, that if
those notes are not produced and made, (substantially made,) part of
the case before me, the court has but two ways of proceeding left to it :---
the court must either refer it to the master, to enquire whether what is
admitted to have been published in this book is the same as the notes,
or it must decide the case by calling upon the lecturer to deliver the
notes to the court itself, that the court may see whether they are the
same, And it may be very inconvenient to produce those notes; so
much so, that I should not be surprised if a gentleman such as Mr.
Abernethy would rather suffer himself to go out of this court without
a judgment, than produce the notes. But if he had gene to the
master, which would have been the more private way, the master must
have reported t¢ me, and if there had been an exception taken to his
report, there must afterwards have been a public production in this
court. The consequence of all this is, that I am compelled lo look at
the present case as that of a lecture delivered orally., In Millar and
Taylor, there is a great deal said with respect to a person having a
property in s :ntiments and language, though not deposited on paper ;
but there has been no decision upon that point; and as it is a pure
question of law, I think it would be going farther than a judge in
equity should go, to say upon that, that he can grant an injunction
upon it, before the point is tried.

There is another ground for an injunction, which is a ground
arising out of an implied contract. 1should be very sorry if I thought
that anything which has fallen from me should be considered to go to
the length of this---that persons who attend lectures or sermons, and
take notes, are to be at liberty to carry into print those notes for their
own profit, or for the protit of others. T have very little difficulty on that
point. But that doctrine must apply either to contract or breach of
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irust. Now with respect to contract, it is quite competent for My,
Abernethy, and for every other lecturer, to protect himself, in future,

ainst what is complained of here. There is a contract expressed
and a contract implied ; and 1 should be very sorry to have any man
understand that this cour would not act as well upon a contract jm.
plied, a3 upon a contract expressed, pmvidqd only the circumstances
of the cause authorize the court o act upon it. I have not the slightest
difficulty in my own mind that a lecturer may say to those who hear
him, “ you are entitled to take notes for your own use, and to use them
perhaps in every way except forthe purpose of printing them for profit;
you are not to buy lectures to sell again: you come here to hear them
for your own use, and for your own use you may take notes.” In the
case of Lord Clarendon’s work, the history was lent to a person, and an
application was made for an injunction to stay the publication ; it
was said there, that there was no ground for the injunction ; and it
was proved on affidavit that my Lord Clarendon’s son said, ¢ there is the
book, and make what use you please of it ;" the Chancellor, however,
of that day said, that he could not mean he was to print it for his profit.
So with respect to letters, my Lord Hurdwicke says in one case, that
the person who parts with letters, still retains a species of property in
them ; and that the person who receives them, has also a species of
property in them, He may do what he pleases with the paper, he may )
make what use he pleases of the letters, except print them. There he ,
puts his Jurisdiction on the ground of property. In other cases we find '
it put upon the ground of dreach of a trust---that the letter is property,
part of which I have retained, and part I have given to you; you may
make what use of the special property you have in it you please, but
you shall not make use of my interest in it: therefore you shall not
print it for profit. Now if there be an express contract---for instance,
if Mr. Abernethy say < Gentlemen, all of you who attend and pay five
guineas for attending my lectures, may take notes of what I say, but
let it be understood, that you shall not print for profit;” then in that
case 1 should not have the least difficulty in saying, if any student
afterwards did think proper to publish for profit, that there is hardly a
term which this court would think too harsh for him, and it would
restrain him. There is another ground, which is, whether, tooking;
at the general nature of the subject, it is not verv difficult to say, {hat
there is not a contract which would call upon the court to restrain the
parties who hear the lectures, from publishing the notes they may
have taken, They may make whatever use of them they please, but
they ought not to publish them. If an express contract exists, or if
any contract is to be implied, either contract would be the ground of
an action for a breach of contract.

With respect to trust, the question herc would be, whether there

15 not an implied trust with respeet to the student himself? Ope
thing is quite clear, that if those lectures have been published from
short-hand writer's notes, they have been published from short hand
writer's notes taken by some student, or from short hand writer's
notes taken by some intruder into the lecture room ; for I do not see
how it is possible that they could have been taken otherwise. If there
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is eithe smplied contract on the part of a student, or a trust, g,
i; (;;l&(,l;;l:: ma[l){e out that the stud_gnt has published, I Shoul_d n:ﬂ
hesitate to grant the injunction. With respect to the stranger, if gy,
court is not to be told (and certainly it has no right to compel the partie,
to tell) whether the power of giving the orallectures to the pubig
was derived from a student or not, I think it very difficult to tel] p,
that that should not be restrained which is stolen, it you would restrg;),
that which is a breach of contract or of trust.

Upon the whole, taking this case as it now stands as a case Simp]
of oral lecturesg, it must be tried whetlier itis legal to publish them o
not. Upon the question of property in language and sentiments, noy
put into writing, 1 give no opinion, but only say that it‘ 1S & question of
mighty importance. At present, therefore, 1 must retuse the injune.
tion: but I give leave to mtke this very motion on the ground of
breach of contract or of trust.

Afterwards the bill was amended by the introduction of
allegations, that no persons had a right to attend the lectures,
except those who were admitted to that privelege by the
lecturer: that it had always been understood by him, ang
those who preceded him in the office, and those who attended
the lectures, that the persons who so attended did not acquire,
and were not to acquire, any right of publishing the lectures
which they beard : but that the plamtift and his predecessors
respectively had and retained the sole and exclusive right of
printing and publishing their respective lectures, for his and
their own respective benefit: that there was an implied con-
tract between the plaintift and those who attended his lectures,
that none of them?should publish his lectures, or any part
thereof : that the defendants had been furnished with the
copy of the lectures which they had printed, through the
medium of some person who hud attended the lectures under
Mr. Abernethy’s above-mentioned pernmussion; and that it
was a breach of contract or trust in such person so to furnish
the copy, and in the defendants, to print and publish the same.

These allegations being verified by the aflidavit of the
plaintiff, the subject underwent further discussion.

Lorp Cnancenror. Without deciding the question of literary
property in this case, but merely excluding it, the point to be deter-
mined was, whether there was such a violation of contrict as to:
sustain an action; if not, whether an injunction could be asked for.
No evidence was given to shew—I{irst, whether the defendants attended
as pupils, or secondly, whether they rcceived their report from a
person guilty of a breach of trust; or thivdly, whether a short hand
writer not being a pupil, gave them a copy of the lectures. It was
therefore a question, whether a stranger not bound by contract could
be enjoined. Various considerations would arise out of this; for a

Court of Equity would be called upon to say, whether the means by
which the defendants were enabled to publish the lectures, might, or
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might not, be used. One viewof the case which ought not be lost
sight of was, that supposing the lectures to have been taken down by
R P“Pil who afterwards cmt.lmumca.ted them to tlze publishers, and

ou could not get at the pupil, you could not maintain an action. But
.y that case the publishers m{ght come under the jurisdiction of the
court, upon the gr{mnd of having made a fraudulent use of that which
had been communicated to them, by one who had committed a breach
of trust.

The Lorp CunanNceLLor on a subsequent day(') finally
delivered his judgment.

He stated, that where the lecture was orally delivered, it was
Jifficult to say that an injunction could be granted upon the same
principle upon which literary composition was protected, because the
court must be satisfied that the publication complained of was an
imvasion of the written work ; and this could only be done by com-
paring the composition with the piracy. But it did not follow that
because the information communicated by the lecturer was not com-
mitted to writing, but orally delivered, it was therefore within the
power of the person who heard it to publish it. On the contrary, he was
clearly of opinion that whatever else might be done with it, the lecture
could not be published for profit. lle had the satisfaction now of
knowing, and he did not possess that knowledge when this question
was last considered, that this doectrine was not a4 novel one, and that
this opinion waus confirmed by that of some of the judges of the land.
He was therefove clearly of opinion, that when persons were admitted
as pupils or otherwise to hear these lectures, although they were orally
delivered, and although the parties might go to the extent, if they
were able to do so, of putting down the whole by means of short hand,
vet they could do that only for the purposcs of their own information,
and could not publish for profit that which they had not obtained the
right of selling. There was no evidence before the court of the manner
in which the defendants got posscssion ot the lectures, but as they
must have been taken from a pupil or otherwise, in such a way as the
court would not permit, the injunction ought to go upon the ground
of property and although there was not sufficient to establish an
an implied contract as between the plaintiff and the defendants, yet it
must be decided, that as the lectures must have been procured in an
unduc manner from those who were under a contract not to publish
for profit, there was sufficient to authorise the court to say the defen-
dants shall not publish. He had no doubt whatever that an action
would lie against a pupil who published these lectures. How the
centlemen who had published them came by them he did not know ;
but whether an action could be maintained against them or not, on
the footing of implied contract, an inyunction undoubtedly might be
granted : because if there had been a breach of contract on the part of
the pupil who heard these lectures, and if the pupil could not publish
for profit, to do so would certainly be what this court would call @

(1) June 17, 1823,
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fraud in o third party. If these lectures had not been taken from
pupil, at least the defendants had obtained the means of publishing.
them, and had become acquainted with the matter of the lectures jp
such a manner that this court would not allow of a publication, It
by no means followed because an action could nct to be maintaineg

that an injunction ought not to be granted. One question had been:

&

whether Mr. Abernethy, from the peculiar situation which he flled in
the hospital, was precluded from publishing his own lectures for his
profit ; but there was no evidence before the court that he had ng
such right. Therefore the defendants must be enjoined in future,
The only question remaining was, whether the delay which hyg
taken place in renewing the application, was a ground for saying that
the injunction ought not to go to restrain the sale of such lectares ag
had been printed in the interim. His Lordship’s opinion was, that
the injunction ought to go to that extent, and should include the
lectures already published('). |

CHAP. IlI.

OF PIRATING COPYRIGHT 1IN DRAMATIC WORKS,

stcr. 1.——Of Unpublished Plays.

Not only is the manuscript of a dramatic author protected
by the law, like every other literary composition, but even
after it has been represented on the stage, the poet still
retains the exclusive right of printing and publishing it.

In the case of Mucklin v. Richardson(*), 1t appeared that
the defendant had employed a short hand writer to take down
the farce of Love ¢ la Mode, upon its performance at the
theatre and he inserted one act in a magazine; and gave
notice that the second act would be published 1n the maga-
zine of the following month.

Upon an application to Lorp CauMpEN for an injunc-
tion, he directed the case to stand over until that of Millar
and Taylor, which was then depending, should be determined,
and after the determination, the injunction was, by the Lords
Commissioners SMYTHE and BATHuURST, made perpetual,
Smythe,’ L. C .B. said, 1t has been argued to be a publication by
being acted, and therefore the printing is nc Imjury to the
plaintiff, but that is a mistake ; E)r besides the advantage of
the performance, there is as much reason that he should be
protected in that right as any other author. Bathurst. < The
printing it before the author, is doing him a great njury.”

(1) 5 Law Journal, 209. (2) Amb, 695,
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SECTION 11,

Of representing published Plays.

Although a represented and unpublished play is protected

fom piracy by printing, 1t seems that a different doctrine
ails in regard to the representation of published plays.

Hence an action cannot be maintained for the penalties
% under the statute for representing_ on the stage the production
'~ of an author which had been previously printed and published :
it being held that such representation is not a publishing
within the intent of the act.

Thus in Colman v. Wathen, an action was brought for the
nalty under the statute Sth Anne, c¢. 19, for publishing an enter-
tinment called the ¢ %r&enb]e Surprise.”” The plaiatiff had purchased
thecopyright from O°Iteeffe the author, and the only evidence of pub-
lication by the defendant, was the representation of this piece upon his
stage at Richmond. A verdict was given for the plaintiff with nominal
demages, in order to raise the question, whether this mode of publica-
ion were within the statute(?)?

EsskinNe contended that this was sufficient evidence for the jury
to conclude that the work had been pirated, for it could not be sup-
posed that the performers could by any other means have exhibited
soperfect a representation of the work, Besides, if this were not held
to be a publication within the statute, all dramatic works might be
pirated with impunity, as this was the most valuable mode of profiting
by them.

/ Lord Kenvon, C. J. There is no evidence to support the action
inthis case. Lhe statute for the protection of copyright only extends to
prohibit the publication of the book itself by any other than the author,
or his lawkul assignees. It was so held in the great copyright case
by the House of Lords. But here was no publication.

BuLLer, J. Reporting any thing from memory, can never be a
publication within the statute. Somc instances of strength of memory
are very surprising, but the mere act of repeating such a performance,
cannot be left as evidence to the jury that the defendants had pirated
the work itself.

It 1s observable in this case that the party sought redress
for the injury he had sustained, not by an action for damages,
but for the penalties given by the statute, and consequently he
was bournd by the express provisions it contained, which in
apenal action were of course construed strictly.

In a later instance (1822), that of Murray v. Elliston, the
Lorp CHANCELLOR sent a case for the opinion of the Court
of King’s Bench, in which the manager of a theatre had
represented Lord Byron’s tragedy of Marino Faliero, Doge
of Venice (altered and abridged for the stage), without the

!
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(1) 5 T. R, 245. (1) June 17, 1825,
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consent of the owner of the copyright, who had previgygy
caused the tragedy to be printed and published. J

The CourT of King’s Bench certified 1ts judgmen j,
the usual form to the Lord Chancellor, without stating h,
reasons on which it was founded. It will be necessary
therefore, to introduce the arguments of counsel. '

ScarLETT, for the plaintiff. This question is quite different fron

that in Colman v. Wathen(*). There it turned upon the words of the
statute, 8 Anne, c¢. 19, and the point determined was, that the get;
a piece on the stage was not a publication of it within that statyg,
Here the question is different, for it depends not on the statute, byt o
the right of property which the plaintiff has in this work. The momey
such a right is established, the conscquences must follow, that any
injury done to the property is the subject of legal redress, This j
only one mode in which it may F: injured. Unfair and malicigy
criticisin is another, and for that an action will lie(*). Suppose this
play failed of success when represented, the sale of the work woy}
thercby be damaged. Besides, the curiosity of the public would b
thereby saticfied, and so the plaintiff would be injured in the sale of
the work. And whether the right of property arise from the commop
law, or from the statutes relative to it, is in this case immaterial, Fo
if the sta‘ute makes a litera,y work property, the common law wil
give the remedy for the invasion of it. The only question is, whethe
the representation of this piece for prolit, may not injure the copy.
right ?  If so, the plaintiff is entitled to the judgment of the court.

Aporpays contra. In Donaldson v. Beckett(®), the majority of
the judges were of opinion that the action at common law was
taken away by Sth Anne, c. 19, and that the author was precluded from

every remedy except on the statute, and on the terms and conditions
prescribed thereby. The claim by the plaintiff on this occasion is
variance with this decision. For here he contends for a far more
comprehensive sccurity, aud one co-existing with that given by the
statute, and restraining the public in points of which the statute takes
no notice, The case of Macklin v. Richardson(*) was very different,
There the farce of Love 4 la Mode had never been published, and the
defendant having employed a short hand writer to take it from the
mouths of the actors, published it, and it was held that he could not
do so. But when in Colman v. Wathen the converse of this was
attempted, the court held that the action would not lie, This decision
was plainly founded on the nature of copyright, the property in which
is exactly the same as if but one book existed which the author per-
mitted individuals to read on payment of a certain sum. 'Fhe injury
then which an author sustains by the violation of his copyright, is this;
that a stranger without permission disposes of the use and possession
of his book, and thereby receives the profit to which he the author
is justly entitled. If then the book be not in all reasonable strictness

(1) See page 155 ante. (2) Carr v. Hood, 1 Camp. 355.
(3) 4 Burr. 2108. (4) Page 154 ante.
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nhasmay he called the author's own book, as if it be a bona fide
Jbridgment, the case of Gyles v. Wilcor(') s!wws th_at_ .he author has
" no remedy. Now in tl_le present casea thentrlcal‘_exhlbltiorl falls within
the principle above laid down. Persons go thither not to read the
otk or to hear it read, but to see the combined effect of poetry,
scenery, and acting. Now of these three things, two are not produced
by the author of the work, and the combined effect is just as much a
sew production, and even more so, than the printed abridgment of a
work. There are many instances in which works published have thus,
sithout permission of their authors, been brought upon the stage.
The safe rule for the court to lay down is, that an author is only pro-
iected from the piracy of his book itself, or some colorable alteration
ofit: and in that case the defendant is entitled to the judgment of

the court,

The court afterwards sent the following certificate :

We have heard this case argued by counsel, and are of
opinion, that an action cannot be maintained by the plaintiff
aoainsi the defendant for publicly acting and representing
the said tragedy, abridged 1n manner aforesaid, at the Theatre
Royal Drury Lane, for profit(*).

e S . nanrayalianliief s

CHAP. 1V,

OF PIRATING UNREGISTERED BOOKS,

Although the fifth section of the statute 564 Geo. III.
¢. 156, requires that all books should be cntered at Stationers’
Hall within certain times after their publication, it 1s expressly
provided, at the close of that section, that no_failure 1w making
any such entry shallin any manner affect any copyright, but shall
only subject the person making default to the penalty under
the act.

It may not be unmportant to state, that prior to this
stetute, the judges of tie Court of King’s Bench unanimously
held that an action {or damages might be maintained for
pirating a work before the expiration of twenty-eight years
from the first publication, although the work was not entered
at Stationers’ Ilall, and although 1t was first published
without the name of the author affixed(®).

Lord Kenven. All arguments in support of the rights of learned
men in their works, must ever be heard with great favor by men of
liberal minds, to whom they are addressed. It is probably on that
account that when the great question of literary property was discussed,
some judges of enlightened understanding went the length of main-

(l) 5 T- R- 24‘5l
(2) Quere whether an erart representation would he permitted ?
(3) Beckford v, Hood, 7 T. R. 620,
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taining, that the right of publication rested exclusively in the autigp
an¢d those who claimed under them for all time ; but the other Opiniop
finally vrevailed, which establishcd that the right was confined y,
the times limited by the Act of Parliament. And that, I have p,
doubt, was the right decision. Then the question is, whether yy,
richt of property being vested in authors for certain periods, the
common law remedy for a violation of it does not attach within the
times limited by the Act of Parliament. Within those periods g,
act says that the author shall have the sole right and liberty“ of
printing &c. Then the statute having vested that right in the authg,
the common law gives the remedy by action on the case for the violatigy
of it. Of this there could have been no doubt made, if the statute hyg
stopped there. But it has been argued, that as the statute in the sy
clause thatcreates the right, has prescribed a particular remedy, that apg
no other can be resorted to. And if such appeared to have been the
intention of the legislature, I should have subscribed to it, howeyg
inadequate it might be thought. But their meaning in creating the
penalties in the latter part of the clause in question, certainly was to
give an accumulative remedy ; nothing could be more incomplete as g
remedy than those penalties alone, for without dwelling upon the
incompetency of the sum, the right of action is not given fo the party
grieved, but to any common informer. I cannot think that the legis.
Yuture would act so inconsistently as to confer a right, and leave the
party whose property was invaded without redress. But there was goo
reason for requiring an entry to be made at Stationers’ Hall, which
was to serve as a notice and warning to the publie, that they 1night not
ignorantly incur the forfeitures or penalties before enacted against
such as pirated the works of others ; but calling on a party who has
injured the civil property of another for a remedy in damages, cannot
properly fall under the description of a forfeiture or penalty. Some
stress was attempted to be laid on the acts passed for preserving the
property of engravers in their works in which a special provision is
made to meet such a case as the present and to give the same right of
action as is here contended for. But it is well known that provisions
of that kind are frequently inserted in Acts of Parliament pro majori
cauteld, and no argument can be drawn from them to affect the con-
struction of other Acts of Parliament. On the fair construction of this
act, therefore, I think it vests the right of property in the authors of
literary works for the times therein limited, and that consequently the
common law remedy attaches if no other be spetifically given by the
act; and I cannot consider the action given to a common informer for
the penaltiecs which might be pre-occupied by another, as a remedy
to the party grieved within the meaning of the act.

Asnurst, J. In the case alluded to, of Donaldson v, Becket in
the House of Lords, I was one of those that thought that the invention
of literary works was a foundation for a right of property, indepen-
dently of the act of Queen Anmne. But I shall not enter into the
discussion of that point now, as the question in the present case is much
narrowed. And upon the construction of that act I cntirely concur
with my Lord, that the act having vested the right of property in the
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author, there must be a remedy in order to preserve it. Now I can
only consider the action for the penalties given to 2 common inforimer
a3 an additional protection, but not intended by the legislature to oust
the coinmon lz}w right to prosecute by action any person who Infringes
this species of property, which would otherwise necessarily attach
upon the right of property so conferred. Where an Act of Parliament
vests property 1n a party, tne other consequences follow of course,
unless the legislature make a special provision for the purpose, and
that does not appear to me to have been intended in this case. 1 am
the more inclined to adopt this instruction because, the supposed remedy
is wholly inadeqate to the purpose. The penalties to be recovered
may indeed operate as a punishment upon the offender, but they afford
no redress to the injured party; the action is not given to him, but to
any person who may get the start of him and sue first. It is no
redress for the civil injury sustained by the author in the loss of his
just profits.

Grosg, J.  The principal question is, whether within the periods
which the exclusive right of property is secured by the statute to the
author, he may not sue <{he party who has invaded his right
for damages up to the extent of the injury sustained, and of this
I conceive there can be no doubt. In the great case of Millarv.
Taylor, I" . Justice Yates gave his opinion against the common law
right cont  led for in authors, but he was decidedly of opinion that an
exclusive rig 1t of property was vested in them by the statute for the
time limited therein,  No words can be more expressive to that effect
than those used by him. But it is to be observed, that the penalties
given by the act attach only during the first fourteen years of the
copyright, and during that time only is the offender liable for such
penalties if he invade the author’s right; but he is liable during the
whole period prescribed by the act to make good in an action for
damages any civil injury to the author. If this construction were not
to prevail during the last fourteen years of the term, the author would
be wholly without remedy for any invasion of his property. But there
must be a remedy, otherwise it would be in vain to confer a right, I
was at first struck with the consideration that six to five of the judges
who delivered their opinions in the House of Lords in the case of
Donaldson v. Beckett were of opinion, that the common Jaw right of
action was taken away by the statute of Anne; butupon further view
it appears that the amount of their opinions went only to establish
that the common law right of action could not be exercised beyond the
time limited by that statute.

Lawrexce, J. I entirely concur with the opinionsdelivered by my
brethren upon the principal point, and the case of Tonson v. Collins(')
is an additional authority in support of it ; for there Lord MansFIELD
said, that it had been always holden that the entry in Stationers® Hall
was only necessary to enable the party to bring his action for the
penalty, but that the property was given absolutely to the author, at
least dvring the term.

(1) 1 Black. Rep. 330,
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CHAP. V.

OF PIRATING THE COPYRIGHT IN ENGRAVINGS, LTCHINGS, pR}y

T§
MAYS, CHARTS, AND PLANS, ’

scct 1,——Of LEngravings, Etchings,and Prinis.

It has been well expressed by Mr. Godson, that upon th,
same principles, and for the same reasons, that the legislatyy,
have protected the ScuoLAR 1n the enjoyment of the fruits of
his knowledge and 1ndustry; so it has provided that the
ArTist shall not exert his skill and ingenuity without a hope
of reward from the result of his labors(").

There would appear to be a greater difficulty in detecting
the piracy of an engraving or print, than in that of the lup.
guage and sentiments of a literary composition, and the mean;
of concealing the piracy appear somewhat easier in tl
former than the latter case. Still the subject is capable of
ascertainment. And 1t is clearly decided, that where a print
is a copy  part of an original, by varying in some trifling
respects only from the main design, the vendor 1s liable to ay
action by the proprietor ot theoriginal ; and this iiability exists,
although the vendor did not know it to be a pirated copy.

Thus in the casc of "est v. Francis, it appeared at the irial that
the plaintiff was the proprietor of the prints described in the declarg-
tion ; and that the defendant, who was a print-seller, had sold copies
of the same, all varying from the originalin some respect, but presery-
ing generally the design of the original. There was no evidence to
shew that the defendant knew the prints he sold to be copied from the
plaintiff’s prints, 1t was objected for the defendant, that the action
was not maintainable under the 17th Geo. I11. ¢, 57, for merely selling
a varied copy of a print. The Lord Chief Justice reserved tne point,
and the plaintiff having obtained a -~ dict, a rule nisi was obtained for
entering a non-suit. On the motion to make it absolute, the court
pronounced the following judgment.

AsporT, C.J. This Act of Parliament was intended to preserve
to artists the property of their works. The question is, what is the
meaning of the word ‘“ copy” of a print? Now in common parlance
there may be a copy of a print where there exist small variations from
the original ; and the question is, whether the words are used in that
popular sense in this Act of Parliament. ‘lhat is to be collected from
looking at the whole clause, by which it is provided, that if any one
shall engrave &c., or in any other manner copy in the wholeor in part,
by varying, adding to, or diminishing from, the main design, or shall
print, or reprint, or import for sale, or publish, or sell, or otherwise dis-
pose of any copy of any print, he shall be liable to an action. Now
if the selling of a copy with colorable variations is not within the Act

(1) Godson, page 287.
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of Parliament, the printing or importing for sale such copies will not
he pmhibited. The who.le must be taken as one sentence ; and the
sale of any copy of a print, although there may be some colorable
scration, is within the Act of Parliament. The case of Gahagan v.

Cooper proceeded upon a different Act of Parliament. In this case Iam
satisfied the verdict is right, and therefore this rule must be discharged.

BavLeY, J. 1 am of the same opinion. The provisions of the
gth Geo. I1. c. 13, are entitled to great weight in the construction of
this latter Act of Parliament. That act imposes first a pennlty upon
any persons who shall engrave, copy, and sell, or cause t: copied
and sold, in the whole or in part, by varying, adding to,or d.  ishing
from, the main design ; and secondly, upon persons selling  same
knowing the same to be so printed or reprinted. The act of cne 17th
Geo. I11. c. 57, was passed to remedy the same mischief, and the words
«« knowing the same to be so printed” are omitted. It may therefore be
fairly inferred that the legislature meant to make a seller liable, who
did not even know that they were copies. The former part of the
17th Geo. HI. ¢. 57, s. 1, applies to persons who actually make the
copy, and who therefore must know that it is a copy. But the latter
branch applies to all persons who shall import for sale or sell any copy
of a print. livery person, thercfore, who sells a copy which comes so
near the original as this, is thereby made liable to an action. There
can be no reason why a person should not be liable where he sells a copy
with a mere collusive variation ; and I think we shoald put a narrow
construction on the statute, if we held such a collusive variation from
the original, not to be a copy. A copy is, that which comes so near
to the original, as to give to every person seeing it the idea created by
the original. For these reasons I think the plaintiff is entitled to
recover; and consequently that the rule must be discharged.

HowLroyp, J. I am of the same opinion. We should be careful
not to give too extensive a construction to this Act of Parliament, but
at the same time one sufficient to remedy the mischiefs intended to be
guarded against. The question is, what is the meaning of the word
“copy.” Now in the preceding part of the clause, the legislature,
have called that a copy which is not strictly so in all its parts, being
one varying from the main design, and I think that the word must
have the same construction in the latter part. Gahagan v, Cooper
was decided upon another Act of Parliament, and Lord Ellenborough’s
judgment proceeded upon the particular mode in which the counts of
the declaration were framed.

Best, J. concurred.

In treating of the duration and extent of copyright("),
we bave already adverted to the ‘degree of originality,”
which entitles the inventor to the protection of the law.

In Blackwell v. Harper, it was held, that the statute was not
confined merely to invention, as, for instance, an allegorical or
fabulous representation, nor to historical only, as the design of a battle;

(1) Vide page 82, ante.
M
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but it means the designing or engraving anything that is already i,
nature ; evena print published of any building, house, or garden,

falls within the act(').
A person procuring a drawing or design to be made is not
entitleff) to protection.

Lord HarpwickE said, the case is not within the statute, whic),
was made for encouragement of genius and art. If it was, any persop
who employs a printer or engraver would be so too. The statute i in
this respect like the one of new inventions. If there can be no clim
of property, there can be no title to relief(*).

SECTION II.
Of Pirating Maps, Churis, and Plans.

The general principles which regulate other kinds of
copyright, are equally applicable to maps, charts, and plang,
They areindeed expressly protected by the statute 7th Geo. III,
cap. 38. lLord MANSFIELD, in a case tried before him ip
the year 1785, said, ‘ the rule of decision In this caseisg
matter of great consequence to the country. In deciding it,
we must take care to guard against two extremes equally
prejudicial ; the one, that men of ability who have employed
their time for the service of the community may not be
deprived of their just merits, and the reward of their ingenuity
and labour; the other, that the world may not be deprived of
improvements, nor the progress of the arts be retarded. The
act that secures copyright to authors, guards against the
piracy of the words and sentiments ; but it does not prohibit
writing on the same subject. In all these cases the question
of fact to come before a jury is, whether the alteration be
colorable or not? There must be such a similitude as to
make it probable and reasonable to suppose that one is a
transcript of the other, and nothing more than a transcript.
So in the case of prints, no doubt different men may take
engravings from the same picture. The same principle holds
with regard to charts; whoever has i1t in his intention to

ublish a chart, may take advantage of all prior publications.

here is no monopoly of the subject here any more than in
the other instances; but upon any question of this nature
the jury will decide whether it be a servile imitation or not.

The charts in questi'on‘ were four in number, which the defendant
had made into one large map.

(1) 2 Atk. 95. (2) Jeffery’s v. Baldwin, Amb. 164,
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It appeared in evidence, that the defendant had taken the body of
his publicatiqn from t_he work of the plaintiffs, but that he had made
many alterations and improvements thereupon. It was also proved,
that the plaintiffs had originally been at a great expence in procuring
materials for these maps. Delarochett, an eminent geographer and
engraver, had been employed by the plaintiffs in the engraving of
shem. He said, that the present charts of the plaintiffs were such an
jmprovement on those before in use, as made them an original work.
pesides their having been laid down from all the charts and maps
extant, they were improved by many manuscript Journals and printed
hooks, and manuscript relations of travellers: he had no doubt the
materials must have cost the plaintiffs between £3000 and £4000, and
that the defendant’s chart was taken from those of the plaintiffs, with
. few alterations. In answer to a question from the court, whether
the defendant had pirated from the drawings and papers, or from the
engravings? He answered, from the engravings. Winterfelt, an
engraver, said he was actually employed by the defendant to take a
draft of the Gulph Passage (in the West Indies) from the plaintiffs’
map.

PMany witnesses were called on behalf the defendant, amongst
others a Mr. Stephenson and Admiral Campbell. Mr, Stephenson
said, he had carefully examined the two publications; that there were
very important differences hetween them, much in favor of the defen-
dants. That the plaintiff’s maps were founded upon no principle;
neither upon the principle of the Mercator, nor the plain chart, but
upon a corruption of hoth. That near the equator the plain chart
would do very well, but that as you go further from the equator, there
youmust have recourse to the Mercator. That there were very material
errors in the plaintiffs’ maps. That they were in many places defective
in pointing out the latitude and longitude, which is extremely
essential in navigating. That most of these, as well errors in the
soundings, were corrected by the defendant.  Admiral Campbell
observed that there were only two kinds of charts, one called a plamn
chart, which was now very little used, the other, which is.the best,
called the Mercator, and which is very accurate in the degrees of
latitude and longitude. That this distinction was very necessary In
the higher latitudes, but in places near the equator it made little or
no diference, That the plaintiffs’ maps were upon no principle recog-
nized among seamen, and no rules of navigation would be applied to
them; and they were therefore entirely useless.

Lord MaNsFIELD, in addition to the general observation
already quoted, said, “If an erroneous chart be made, God
forbid it should not be corrected even in a small degree, 11 1t
thereby become more serviceable and useful for the purposes
to which it is applied. Dut here there are various and very
material alterations. This chart of the plaintiffs 1s upon a
wrong principle, inapplicable to navigation. The defendant
has therefore been correcting errors, and not servilely copy-
ing.” And he directed the jury,if they thought so, to find

M 2
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for the defendant; if they thought it was a mere gervije
imitation: and pirated from the other; they would find f,
the plaintiffs, A verdict was accordingly found for the
defendant(?). o | . |
| In the case of a map of the island of St Dcmingo, mage
by Mr. Bryan Edwards, and which was pirated, o

The Lorp CrawceLron said, it might be asked, how isit possible
to have a copyright in a map of the Island of St. Domingo? Muyg
not the mzountains kave the same position, the rivers the same course}
Must not. the points of land, the coast connecting them, the nrmeg
given by the inhabitants, every thing constituting a map, be the
same? The answer was, that the subject of the plaintiff's ciaim was 4
map, made at great expence, from actual SUrveys : distinguished frop
former maps by improvements that were manifest: the defendant
map was a servile imitation, requiring no expence, ne ingenuity.
possessing nothing that could corfer copyright(®).

CHAP. VI

OF THE REMEDIES FOR PIRACY.

The statutes haviag vested the right of property in the
author, there must be a remedy by the principles of the
common law in order to preserve it. Itis accordingly clearly
settled, that the action for penalties given to a common
informer as an additional protection to the copyright of an
author, does not oust the common law right of property so
conferred(®).

The modes of procedure in obtaining redress for injuries
to coFyright, are |

st. DBy action on the case for damages.

2nd. - By action” under the statute for penalties.

drd. By a suit in Equity to restrain the publication, and
compel an account of the profits. | |

SECTION 1.
Of the remedy by action on the Case for Damages.

It is not deemed necessary to the completion of the
design of this treatise, to enter upon the technical descripiion
‘of the pleadings erther at law or in equity(*); but the general

( 1; Sayre v. Moore, 1 East, 361, note, (2) Cited, 12 Vesey, 274.
(3) Becxiord v. Hood, 7 7. R, 620. -

(4) For observations on the pleadings, vide 6 Petersdorfi’s Abr, 574.
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nature of the EVIDENCE required at the trial, it will be
material to point out. _ |

For the PLAINTIFF 1t must of course be proved, if the
action be brought by him, that he is the author or proprietor
of the work. _ _

As the best species of evidence, he should produce the
manuscript where the action 1s brought for pirating a book,
and prove his hand writing, or the hand writing.of his amanu-
ensis. Hence 1t 18 always 1mportant to preserve the original.

If the manuscript should have been lost or destroyed,
the fact of loss or destruction it should seem must be proved
hefore evidence can be received of its composition by the
author, or by his dictation. |

In an action for pirating engravings, it is sufficient to
produce onie oi the prints taken from the original plate—the
production ¢f the original itself not being required(’).

Where the action is brought by the assignes of the author,
he must, in addition to the proof of the original title of the
author, deduce his own {itle by legal assignment from him(*).

The same species of evidence will of course be required
when the subject matter of the action consists of nofes or
additions to a former work. |

It will next be necessary to produce a copy of the work
complained .of, and prove the injury sustained according to
the specific allegations in the pleadings ; whether by printing
and publishing, or by exposing to sale, or importing,

roof 18 often given, that parts of the first work were
used at the press when the second was printed, and that the
alterations supplied in the MSS. were merely colorable. The
prevalence of errors in the second work identical with those
m the first, is likewise good evidence of piracy, sin‘e it can
scarcely have happened that two persons would fall mto
precisely the same mistakes in repeated 1nstances.

The extent of the damages may be proved by the number
of coples sold by the defendant, or by any other facts incident
to the nature of the work.

The allegations in the pleadings of the title of the book
pirated, and the time (if set forth) of the first publications
should be carefully made, lest the defendant avail himself of
the error by shewing a vartance from the fact

For the pereENDANT, the evidence will of course vary
according to the nature of the defence.

It may be shewn that the plaintiff is not the author of

(1) 5 T. R. 41.
(2) For the mode of transfer vide the next part of this book,
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the composition alleged to be pirated, by proving who wag
the real author.

If the defence be a publication of the second work by
the consent of the author of the first, such consent must }e
strictly proved, and 1n conformity to all the statutes it mpg
be given in wriling. ) a ’

According to the statutes previous to the 84th Geo. II],
¢. 166, it was requisite that the consent in wilting should he
signed in the presence of two or more credible witnesses, hut
in the last act, this clause of attestation is omitted.

- - ‘The transfer of engravings and sculpture must be attestag
by twoe witnesses.

The next question at the trial will be, whether tle

defendant’s work is substantially the same 2as that of the
plaintiff, 50 as. to leave no doubt that, however varied 1n some
particulars, it is a fraudulent imitation.
-1t would be competent for the defendant to shew that the
work which he had published, was compiled from the original
authorities, and entitled therefore to be considered as a new
work(').

It would also be a good defence, as we have seen(®), if
the work of the plaintiff were of an illegal or immoral nature,

So also if the period limited by the statute for the pro-
tection of the copyright had actually expired, or the action were
not commenced within the time prescribed by the statutes,

On the latter point i1t 1s material to observe, that for
nirating the copyright of Booxs, the proceedings must be
commenced within tweive months. For the piracy of ENGRAYV-
INGS, . etchings, prints, maps, and charts, as well az original
SCULPTURE, mudels, and casts, the remedy 1s himited to six
months,

In all the instances, whether for pirating the copyright
of books, engravings, or sculpture, the plaintiff, if he recover
a verdict, 18 entitled to double the costs of the suit, whether m
the English or the Scottish Courts.

If the aciicn be discoutinued or the plaintiff should be
nonsuited, the defendant is entitled to the ordinary costs.

We have already adverted to the conflicting decisions

(1) Jtis not a piracy to make another engravirg from th:ie same original picture.

Where an ariist was employed to make engravings of two pictures, and after he
had completed them, made two sketches from the same original without using the -
engravings, and sold them for the use of ths Sporting Magazine,

Lord Chief Justice Agrot? said, it would destroy all competition in the art to
extend the monopoly to the painiing itself.  After quoting the words of the statute, his
Lordship added, ‘‘in this case the defendant’s engraving was made from the original
picture, and not from the plaintiff’s print. De Berenger v. Wheble, 2 Stark, 548.

(2) Page, 89, ante.
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atine to the date of the publication of engravings, 8ic(?)-
lifl] a lgte case, the Court of Common Pleas,gaftergnotic'()
these opposite opinions, and looking through the statutes,
held, that 1t was the mtentlon'of the legisluture that the
public should be protected against the continuance of the
monopoly bevond the prescribed term, which might be the
case if the date had not been required to appear on the face
of the prints(®). '

But it was also held by the same court that the plaintiff

need not describe himself as proprietos.

The words on the print were Newton, del. 1st May, 1826, Gla‘d;ga:,
sculp. The court said it was not usual, nor did they think it necessary
that it should be stated on the print, in terms, that a particular person
i3 the proprietor. The uniform practice is to place the names of the
desiener and engraver alone, and a decision queationing its propriety
would have the effect cf destroying much valuable property(®).

SECTION 11,
Of the remedy by Penalties imder the Statutes.

The author or proprietor of .a work which has been
pirated, or any other person, may maintain an action of debt
to recover the peralties inflicted by the several statutes for
the protection of literary compositions.

The clauses @ontaining the penalties have been already
stated. The following is a summary of their amount.

As to BOOKS.

1st. The forfeiture of pirated books, printed, published, or
exposed to sale, and every sheet thereof, {o be delivered to the author
or proprietor, and by him (on the order of the court) forthwith

damasked or made waste paper of.
2nd. A fine of three pence for every sheat printed, published, or
exposed to sale, one moiety to the King and the other to the plaint:f.

Two penalties may be incurred on the same day for
selling books, the originals of which have been written and
published here, and afterwards reprinted abroad, and im-
ported into this country, if the ucts of sale be distinct(*).

As to EncRravINGS, §c.

1st. A forfeiture of the pirated plates and prints to the proprietor
of the original to be forthwith destroyed and damasked.

(1) Page, 82. (2) Newton v. Cowie, 5 Law Jourual, ». 161. Easter T. 1827.
(3) Ibid. In Thompson v. Symonds it was doubted whether in an assignment the

name of the inventor or the assignee should appear. 5, T, R. 41.
(4) Brooke v. Milliken. 3 T. R. 509.
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end. A fine of five shillings for every print founa in g,
defendant’s possession, either printed or published, or exposed to sgs.
the one moiety to the King, and the other to the plaintiff. . |

As to SCULPTURE.

| 'Thg remedy for pirating sculpture, models, and casts, seop,
coitffined to an action for damages, er a suit for an njunction ang
account. No penslties are specified in either of the acts on

subject.

4

It would seem that the EvipENCE necessary to suppor
an action for the penalties must be as complete in all respecis
as, that - which is required for the recovery of damages,
Indeed it is reasonable that the.informer should be held, if
poseible, to a stricter degree of proof than the party really
injured ; and if the latter were to sue for the penalties, ho
must stiil be bound by the strict construction applicable to
cases under penal statutes.

The snymiTaTION Of the time within which the penalties
must be sued for, is the same as that prescribed for the
commencement of an action for damages ; namely, in regard
to the.copyright of books, iwelve months, and of engravings,
sculpture, &c. siz months. |

‘Though it is still doubtful whether the name and date
are essential to the recovery of damages in an action for
piracy, 1t is clear they are both necessary in an action for
penalties under the statute(*).

R R

SECTION 111.

Of the remedy by Injunction in Equity.

- The most usual and expeditious means of - obtaining
redress for piracy, and preventing the continuance of the
injury, are to be found in a Court of Equity, where, by the
preliminary process of Imjunction, justice is more readily
administered than in a Court of Law, where tne evil may
continue until the final decision of the cause, and from the
circumstances of the case may then be irremediable.

In order to obtain this summary ‘elief, the title of the
plaintiff must be founded on the possessicn of a legal copy-
right ; or at all events there must be a strong prima facie case
of legal title. Where the plaintiff’s right is doubtful, a
Court of Equity will not interpose in the first instance, but

- (1) 2 Atkins, 92. 5 T. R. 41. 1 Camp. 94.
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leave the g‘arty to establish his right by an action at law.
After whick, he will of course be entitled to the additional
aid of an injunction i equity.

The question regarding the date of engravings, bas sao
occurred 1n the Court of Chancery. -

In Harrison v. Hogg, the Master of the Rolls said, he was glad
that he was relieved from determining upon the act, for at present he
was inclined to differ from Lord Hardwicke. He must believe that
¢ i5 essential to the plaintiff’s right to insert the date. Many good
reasons, which if was not then necessary to mention, require that the
date should be upon the plate. But, he said, as Courts of Law have
permitted-plaintiﬂ's to make this sort of gencral allegation (on the
pleadings), it wonld be strange for Equity to be more strict(').

The mode of procedure to obtain an.injunction, is simple
and expeditious. A bill is filed by the proprietor, statin 'gis
title to the original work, the nature of the piracy, and the
consequent Injury. : -

The particular facts are next to be verified by aflidavit,
and a special motion may then be made to restrain. the publi-
cation. The whole question may thus be brought before the
court ; and an injunction will either be granted forthwith, or
an issue directed to try the question before a jury m a Court
of Law, unless the work be apparently excluded from legal
protection on the ground of its mischievous tendeacy, or for
other reasons be of a description in which no legal pro-
prietorship can exist; and then the plaintiff 1s lett to seek
such remedy as he may be entitled to in another court.

In injunction cases, it appears that no affidavit as to the
title of an author or proprietor will be received after the
defendant’s answer has been filed, though affidavits in oppo-
sition to the answer may be read as to facts(®).

Though 1t is clear that the proceeding by injunction is
thus the most ready and effeccual remedy which can be
resorted to on the part of the plaintiff; a great degree of
caution, 1n the app?ication of that proceeding, in the. first
instance, is requisite for preventing injustice to the defendant,
whose loss does not from the nature of it admit of reparation,
if the injunction should, upon further investigation, Ea found
to have g)een erroneously applied, and the judges in Courts of
Equity have in many cases expressed a strong sense of the
importance of this principle(®).

(1) 2 Vesey, 527.
(2) Cited in Platt v. Button, 19 Ves, 448, and see Norway v. Rowe, ib. 144,
(8) 2 Evans's Coll. Stat. 630.
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FOURTH PART.

OF THE TRANSFER OF COPYRIGHT, THE CONTRACI
OF AUTHORS AND BOOKSELLERS, AND OTHER
INCIDENTS OF LITERARY PROPERTY.

sECT. 1.——Of the Transfer of Copyright generally.

The transfer of every kind of copyright, according to the
several provisions in the statutes, must be s writing,” Thers
does not appear to be any reason for making a distinction
between the copyright of books, and that of engravings, of
maps, or of sculpture. But the last statute ‘has made g
distinction which it is necessary to point out.

The statutes of 8 Anne, c. 15 and 41 Geo. 3. c¢. 107,
required ti¢ consent of the authors or proprietors for printing,
reprigting, or importing books of which they possessed the
copyright to be m writing, “ signed in the }I:vresence of two or
more credible witnesses.” The 64 Geo. IIL. cap. 156, does
not ‘contain this requisition, and the mode of attestation,
therefore, appears to be immaterial in giving effect to the
transfer.

In the acts relating to engravings, etchings,. prints, maps,
and charts, 1t is required that there should be an “ express
consent of the proprietor or proprietors, first had and ob-
tained i wriling, signed by him, her, or them respectively,
with his, her, or their own kand or hands, in the presence of,
and attested by fwo or more credible witnesses(').”

In the case of original sculpture, models, and casts, the
requirements of the act proceed still further, for though in
the second section the same -language 18 used as in the case
of engravings, &Xc.; in the 4th section it is provided, that
pereons who purchase the right or property 1in .original
sculpture, &c. from the proprietors, expressed in a deed in
writing, signed and attested as in the former case, shall not be
subject to any action under the statute(®). -

It would appear, therefore, that the right of exclusively
printing and publishing bocks may be transferred by a con-

(1) The 7th section of 7 Geo. 111 c. 38, by which the copyright in engravings, &¢.
3 extended to twenty-eight years, gives no additional term in case the puthor survives
that peuod.

(2) By the 6th section of 54 Geo. I1IL. c. 56, the ariist is entitled to a second term
of fourteen years, if he survives the first, but it does not continue during his life beyond
he second period.



CONTRACTS OF AUTHORS AND BOOKSELLERs., 171

gent in writing, without attestation---the right of publishing
prints and maps by a consent in writing, atiested by two wit-
nesses---and for -the right of making models and cadsts, the
consent must be given by deed, alzo attested by two witnesses.

SECTION 11.

Of particular Contracts between Authors and Booksellers.

Although the transactions between authors and book-
sellers must evidently be very numerous, and greatly diver-
sified in their nature, there are few cases reported in the
apthentic law books of any disputes which have existed
between them,

We shall presently refer to the particular points whick
have undergone judicial investigation, but have previously to
notice & peculiar species of literary property which has
become of vast importance to its proprietors in recent times.
We sliude to the articles or contributions supplied to periodical

works and encyclopedias.

Some distinctjon appears to exist between entire works
completed by the anthor, and sold to the J:ublisher, and
those partial contributions which are composed at the request
of the proprietor, and originally intended to form part of
larger works under the editorship of a person distinct from
the author, There seems here some analogy to the principle
by which an exception is allowed 1n the law of debtor and
creditor ; for although no one is answerable for the debt of
another, unless the engagement be In writing, yet an original
credit may be given to one person, and the geods supplied to
another. Sn here, it may be said, the bookseller is the
proprietor of the work a¢ large, and engages different persons
to sup{ﬂy different portions of the undertaking. When these
gre delivered, they appear to be the property of the owner of
the general work, more especiaily as the several articles are
wrought nto their appropriaic form by the literary agent of
the proprietor. They seem thus to lose their separate
identity after leaving the hands of the author.

Transactions of this kind between publishers and authors
resemble contracts for so much work and labor towards a
general undertaking, snd are different from the sale of a
complete copyright, which requires an assignment mn the
exact terms of the act—as there may be virious engagements
(all verbal) with the several artificers to the building of a
house ; but the edifice itself cannot be conveyed cn account
of the land on which it is situated, unless the transfer be
In writing,
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It may also be urged, that a composition of  this sort jg
not o book in the language of the statute, nor any volym,
thereof, and cannot be comprised within its -provisions, A}
contracts therefore, relating to such compositions, can he
limited only by the ordinary principles of law, and a verla
agreement, (distinctly proved,) would be sufficient to pass aj)
the interest which an author can possess in such works,
This view of the subject, is somewhat suﬁported by a
very recent decision in the Appeal Court of the Exchequer
Chamber, in which it was held that the public libraries are
not entitled to copies of works which are not within the
ordinary signification of a *“ book” or a * velume,” and that
parts of a volume published at uncertain intervals, are not
within the meaning of the act(’).

On the other hand, it 18 evident from all the cases which
have been decided on the subjeet of the transfer of copyright,
that the interests of authors are favorably regarded, and the
requirements of the statutes on their behalf strictly enforced.
This rule of construction 1s important not oanly to authors
themselves but to those who derive their title by assignment
for them. We have seen, 1n treating of the extent of copy-
right, that the law protects it from piracy, however small or
insignificant the composition may be. Every origmnal work,
though consisting merely of a single sheet of paper, or the
music of a single song, has been considered a book within
the meaning of the Act of Parliament(®). And it 1s not
improbable, therefore, that an express assignment would be
held necessary to deprive the author of the night of repubhishing
the article himself in a separate form, although evidently it
would be a breach of contract to dispose of it again for the
use of another compilation(®).

The communications, however, from correspondents to
the editors or proprietors of periodical publications, are said
to be the property of the person to whem they are directed;
and cannot be published by any other person, who by chance
may have obtained possession of them(*).

But these communications, it would appear, must be

(1) British Museum v. Payne and Foss, 2 Younge and J. 166. (2) Pages, 74-5-6.

(3) Suppoesing, that the preprietor of on encyclopeedia, or peviodical publication,
possess such a property in the articles contributed for' his work, that the author can
make no other use of thew without tne consent of the proprietor, still it is questionable
whether the right be limited to the purpose for which the composition was writles, or may
be extended, so as to enchle the proprietor of the encyclopadia to publish it as a separale
book, without a new agreement with the author. The copyright in such case would
probably be considered asaepecial one---not zeneral and unlimited ;---and for the purpose
of separate publication a consent must be given by the author in writing, according to the
terms prescribed in the Act of Parliament. (+) 8 Vesey, 215.
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quch as are sent implied or quressly for the purpose of
Pubiicatlon; but on the: principle that an author has an
Jbsolute control over his manuscripts, it seems they may
be reclaimed at any time before publication. = . . ..
 Under the genera! assignment by an author of all his right
:n a work, the assignee has the benefit of the resulting term
for the life of the author, incase the latter should survive the
¢wenty-eight years from the day of publication (*).

It has been questioned whether, in the case of a joint
quthorship, the- @pynght would continue to the end.of the
iife of the sarvivor, supposing both of them outlived the
twenty-eight years from the day of publication? And whether
there would be any resuiting term, supposing one of the
authors died within the twenty-eight years 7(*). = .

It would appear, however, that so much as had been
actuaily composed by the survivor, must evideutly be pro-
 tected to the end of his life. And we do not see how any
part of the work could be safely pirated, unless the extent
were precisely known of the contribution of the deceased
author. It seemt also that the benefit of the resulting term
to the survivor could not depend on both of them outliving
the tweniy-cight years.

If an author engage to furnish a bookseller with a
transcript, he must answer in damages for not felfilling hs
contract(®). ;

And Lord ErLpoN held, that a covenant in articles of
agreement, by which a dramatic writer undertook not to com-
pose pieces for any other than the Haymarket Theatre, was =
legal covenant(’). |
" But where a gentleman had contracted to supply a book-
seller with reports of the cases argued in the Court of Exche-
quer upon certain terms, and afterwards.sold them to another
bookseller, the Lord CrANCELLOR would net grant an injunc-
tion to restrain the publication, and force him to report and
give his manuscript to the bookseller, observing that he could
not grant an injunction whereby the person of the defendant
would not be at liberty(?). . _

It is not necessary for an author to put his name in the
title page in order to preserve 1t(%). L

]E:ord ErLpon, however, on one occasion, doubted how far
he could relieve the publisher of a work with a fictitious
name(’), but he granted an injunction until answer or further

{1) 2 Brown, C. R. 80. (2) Godson, 311,
(3) Gale v. Leckie, 2 Stark, 107. (4) Morris v. Colman, 18 Vesey, 437.
(5) Ciarke v Price, 2 Wils, 157. {6) 4 Burr. 2367. (7) 8 Vesey, 220.
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order to restrain the publication of a work in the name ¢
Lord Byron, who was abroad, upon an affidavit of his Losg.
ship’s agent of circumstances, making it bighly probable thy
it was not 2 work by his Lordship, and on the refusal of the
defendant to swear as to his be ief that 1t was written by

(1)11 Storace v. Longman, the phintiff was the composet of
a musical aif, tune and writing, which was reprinted by fthe
defendant within the fourteen years limited by the act.

Erskine for the defendant examined the plaintiif’s sigter,
to shew that the song was composed to be sung by her at the
Italian Opera,-and that all compositions so performed wer
the property of the house, not of the composer. But, |

Lord KENYON said, that this defence could not he sup-
ported ; that the statute vests the property n the author, aud
that no such private regulation could interfere with the public
right(®). ~ - o
*g I(n) Power v. Walker(®), at the trial before Lord Ellen.
borough, the plaintiff, in order to establish his title, proved,
that Mr. Moore, the author of a work entitled ““A Selection of
Irish Melodies,” of which this song was one, transferred the
copyright of the work by verbal agreement to R. Power of
Dublin, who agreed also by parole with the plaintiff that the
latter should have the exclusive right of publishing and
gelling the work in England, reserving to himself the right of
selling itin Ireland. It was objected for the defendant, first,
that by stat 8th Anne, c. 19, every assignment of copyrighi
must be in writing, and secondly, that the ri%ht conveyed to
the plaintiff by Power, (supposing it to be well conveyed) did
not amourt o an assignment of the copyright, such as would
sustain this action, but was a mere Jcence to the plaintiff for
the publication and sale in England. |

Lord ELLeEnsoroven said, that the statute having
required that the consent of the ‘proprietor, 1n order to
authorize the printing or reprinting of any book by any other
person, shall be in writing, that the conclusion from 1t seemed
almost irresistible, but that the assigninent, must also be in
writing, for if the licence which is the 'lesser thing must be
writing, a fortiori, the assignment which i1s the greater thing
must also be so. * - :

DAMPIER, J. expressed himself to the same effect, and

(1) Lord Byron v. Johnson, 2 Meriv. 29.

(2) 2 Camp. 27, note. But quere, 33 to the sccuracy of this opinion, =8 authors
frequently dispose of MS, and copyright, and a general usage upon the subject may be
evidence of such a disposition. 2 -Evans's Coll. Stat. 6£7.

(3) S Maule and S. 7.
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cqid, that the assigument could only be under the statute,
and therefore the plaintiff must shew that he was such an
aspignee as the statute required. . .
| The construction of the statute 1s so strict, that though
‘he author of & musical composition acquiesced for six: years
in the defendant’s publication of it; this was held insufficient
evidence of the transfer of his 1nterest in the copyright.
" Nor will a receipt given by the plainti t%r money
received by him as the price of the copyright, preclude him
" from maintaining the action.

The facts were as follows : the piece of music 1n question
« Le Retour de Windser,” had been composed by the plaintiff
:n the year 1801, and it appeared thatin 1812, and previously,
the defendants had sold copies bearing Latour’s name as the
composer, and that this had been done with his acquiescence.
It was also ﬁroved, that ten years ago the plaintiff had given
a receipt (which had since beer. destroyed) to the defendants
for thirty guineas, as the consideration of the nurchase of the
copyright, but that there was no other writing than the receipt;
and that thc plaintiff had afterwards said that he ought to
have had more for the copyright.

Ansortrt, J. was of opinion, that there had not been any
assignment. In the case of Moors v. Walker("), the author
‘had admitted that be had assigned his interest; but here it
appeared in evidence that there had not been any assignment
such as the statute required. By the act of Anne, which was
made for the encouragement of genius and learning, an exclu-
sive: ri%ht had been given to the anthor of -any work for the
term of fourteen years; and he might during that term assign
his interest to another, and if he died without assigning his
copyright, the interest would go to his executors. If he
survived the term of fourteen years, lie would be entitled to
the enjoymerit of the copyright for fourteen years more. A
question might ‘perhaps ‘he made, whether an assignment
within the first fourteen years would carry the contingent
interest ; but here mo such question arose, since there had
been no assignmeut according fo the mode pointed cut by
the statute(*). - ‘ -

Where, however, a copyright in ‘music was not asserted
against violation by several persons for ﬁIﬂ‘een years, the Court
of Chancery refused an injunction until the right should be
established at law. |

The Lorp Cuancerror said, I admit this to be the

(1) 4 Camp. 9, note. (2) Latour v. Bland, 2 Stark, R, 382.
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subject of copyright. . But the plaintiff has permitted severa]
people to publish these dances, some of them forfifteen years;
thus encouraging others to do so. That, 1t 1strue, is ng¢ q
Justification ; but under these circumstances a Cpurt of Equity
will not interfere in the first instance. If, as 15 reg)resented,
some of them were published only last year, and one two
months ago ; the bill ought to have been confined to those,
You may bring your action, and then apply for anmjunction(®),

SECTION ]}il.
Of the Bequest of Copyright.

We have seen that it was usual from the earliest period
after the invention of printing not only to sell copyrights (at
that time in perpetuity), but that they were made the subject
of family settlements for the provision of wivesand children(®);
and where - they were not included 1n such settlements, of
course the proprietors disposed of them by their wills, or they
passed to tﬁe administrator in the same manner as other goods
and chattels. ‘ -

It does notappear that there is any case reported in
which the title to a copyright depended upon a bequest ; but
there can be no doubt that sn author has the power of
bequeathing it. A patentee may bequeath his interestina
patent(®), and if he die intestate, 1t will be assets in the hands
of his administrator(*). It must clearly follow, therefore, that
the author or proprietor of a book may transfer his copyright
by a testamentary disposition, and in the absence of which it
will pass in the same way as other kinds of personal property.
Its limited duration has naturally prevented the occurrence of
many instances in which copyright has been specifically
bequeathed. The only case reported on the subject 1s that of
the interest in'a newspaper. The property in question on that
occasion, however, consisted rather in printing the work and
the implements of trade necessary to conduct it, than in the
copyright of the composition. |
~ In Keene v. Harris, the printer of 2 newspaper, the Bath
Chronicle, bequeathed to his widow the benefit of that trade,
subject to the trust of maintaining and educating her family.
Having formed an attachment for tiie person who had been
employed as foreman in conducting that business, she assisted
him in setting up the same paper giving him the use of the

{1) Platt v. Button. 19, Ves, 447, , (2) Page 16.
{3) Godson, iG28. (4) 1 Vesey, Jun. 118, and 3 B. and P, 573,



SEIZURE OF COPYRIGHT BY CREDITORS. 177

Iett(‘-l‘ PPeS; &O., ?Il' the _pl"emises. A hill was ﬁlﬂ‘d by the
executors, and ar injunction was granted(').

sk v il

. SECTION 1V,

Of the vights of Creditors, vnder an Erecution or a Commission of
Banhrupley.

The unpublished manuscript of an author cannot, it seems,
he taken in execution at the suwit of creditors(?). Such a
geizure would be contrary to the established principle of law,
that until an actual publication has taken place, the author
has an uncontrolled right to, and dominion over his manu-
scripts(?)-

It would also be contrary to the principle by which the
instruments of a man’s trade or profession, whilst in use, are
protected from the process of distraint. The books of « scholar
are enumerated 1n the old authorities as exempt from distress;
and a fortiors, if his books generally are protected, the manu-
script on which He is at work, which being unpublished may
be presumed incomplete, is that kind of property, which the
policy of the law has wisely protected from seizure.

Neither are the assignees under a Commission of Bank-
ruptcy, entitled to the manuscripts of an author, although
the copyright of a book which has been printed and pub-
lished will legally pass for the benefit of the creditors(*).

(1) Cited 17 Vesey, 338. There is a distinction between the right to publisha
sitailar work, or set up a similar trade, and the fraud of identifying it with the work or
trade of another. Ib. 342.

(2) 4 Burr. 2,311. (3) Amb. 635.

(4) Longman v. Tripp, 3 New. rep. 67. It is juesticnable whether a book uot

completely printed and consequently uupnblished, could be claimed by the credifors.
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BOOK III.
dn the Principles of the Aalvg.

FIRST PART.

oF THE LIMITATION OF COPYRIGHT TO TWENTY-
- EICHT VEARS. S

CHAP. 1.~—THE OBJECTIONS TO A PERPETUVITY 1IN COPYRIGHT
CONSIDERED. /

I. It has been objected that, although the invention
and labor, by which literary compositions are produced,
entitle the author to the exclusive use of his manuscript,
the right cannot be extended to 1DEAS, because they are not
objects of property.

In the commencement of our historical view, we have
considered the nature and foundation of the rights of literary
property, and shewn that it was equally entitled with any
other production whether depending upon occupancy or labor,
to the full protection of the laws—that if it came not within
the literal definition of “ property,” as laid down of old, it
was assuredly within its spirit---that the general interests of
society, as well as the comprehensive principles of justice,
required the protection of copyright, and to exclude it would
be a violation of the boasted maxim of the English Law, that
redress is provided for every i:gim-:ﬁ,

In further reply to this objection, “thai there can be
no property in ideas,” it must be observed, that an author
~ does not claim a copyright in the subject on which he has
written, but in the composition which he has produced on that
subject. In the cases which have been decided regarding
the piracy of copyright, it is repeatedly laid down, that “ the
subject” of literary compositions is open to-all writers ; but
that no one must seize and appropriate to himself the labor
bestowed by another. He may avail himself of it as a guide
to the sources from whence the result was derived---to the
mines where the raw material may be found, but he cannot
lawfully take the manufactured article. A lively image has
been used to explain the extent of the right. The wells of
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literature are open to all, but mo one has a right to use the buckes
of another,

The objection, indeed, ‘11?3?1\?95 itself entirely into the
supposed difficulty of ascertaining whether the later autho;
has drawn his materials from the ornginal seurces, to which
the first must have resorted, or has availed himnself of his
predecessor’s ingenuity and labor, without exerting hig
own.

But the same difficulty prevails in the present limiteq
state of legal protection. The same questions arise withiy
the twenty-eight i;ears, as would arise after they had expired,
The argument, therefore, if it he worth anything, should
lead to the abolition of all protection whatever.

II. It has also been urged, that as it i1s every man’s
natural right to follow a lawful employment, and printing
and hookselling are of that kind, every monopoly that would
intrewch upon these lamwful employments, s a restraint upon the
libertyr of the subject. And if the printing and selling of every
book that comes out may be confined to a few, and for ever
withheld from all the rest of the trade, it is asked, what
provision will the bulk of them be able to make for their
respective families ? |

It is curious, that this objection should have occurred
to the learned judge who advanced it; for, if it be well
founded, then the holding of any kind of property exclusively
and for ever is also a menopoly. |

It is obvious there could be no monopoly in this case
more then prevails in the possession of a plot of land or a
herd of cattle, Itis nota monopoly of ¢l books, of all kinds
—guch as the prerogative claim was formerly made ; nor of
all books upon one subject~—it is the mere a];propriation of the
Froperty in one book, the produce of individual invention and
abor. Not only 1s every subject of literature open to the
exertion of the talents and mmdustry of all; but every trader
in hterary works has the same oppertunity as others to
purchase the existing conyright of authors, by offering a
suffietent price, or of engaging literary men to write new
works on the same or on ‘other subjects, of which there is a
boundless and exhaustiess number.

~ Further, this objection to a supposed undue restraint on
plagiarists and pirates, hike the former one, should extend, if
it be tenable, to the abolition of the law altogetiher, and
therefore annthilates itselif.

I11. But it said---others, may arrive at similar conclusions.
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It would be difficult to a asceriain the right owner, and incon~
veniently tncrease litigation,

There is here an unfounded assumption: No twominds
being alikg,it is 1mpossible for any two men to compose 2,
work precisely sumilar. They may arrive indeed at the same
« conclusions”—Thinking upon the same subject, the truth
may be apparent to both ; but eack will proceed by different
methods, and those who are skilled in criticism would have
no difficulty iq dete_rmimxgg which of the two was the pla-
giarist, and an intelligent jury, aided by competent witnesses
and the learning of the bar, and the experience and wisdom
of the bench, would surely be able to determine whether the
work was colorably pirated from another, or an original and
bona fide production. |

But, admitting that there might be occasional difficulty
in identifying the works of one author from another.” Such
cases would be rare. Are we to abandon the property in
general because it sometimes may be troublesome to ascertain
it? There is frequent difficulty in identifying ether species
of property—nay, even, of identifying persons; but no one
has yet been wild enough to propese the abolition of the
laws of property or personal protection, because the evidence of
ownership and identity is sometimes doubtful. We do not con-
ceive the difficulty would be greater in this than in many other
kinds of property, There are no insuperable obstacles in
identifying a literary work within the time slready limited
by the statute, and the samerules mght be applied it the time
were extended. *

Theat @ will give rise to hitigation so long as men are dis-
honest cannot be doubted; but the same occasional evil pre-
vails in every kind of property. He who prints and pub-
hishes another man’s copy, or makes such voluminous extracts
from 1t as to injure its sale, knows as well as the depredator
of any thing else, that it is not his own, end if he has no
sense of rectitude, he ghould be taught by the law that it is
wrong, and punished either in purse or person for his trang-
gresssion. There would be no greater degree of litigation
than in proportion to the number of violations of the law of
copyright, and the inclination of the injured to seek redress.
Let the experiment be tried and there will be no difficulty in
providing remedies for any evil that mnay casually arise in the
execution of the law.

IV. Thke compusition is the property of the writer whilst in
manuscript, but the act of publishing geves it to the world. If
there be any force in wmere legal reasoning, in this objection,
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there is, none in reason or common sense.” By the publicy.
tion the author gives nothing whatever.. He sells each cop
for its price, and the purchaser may do what he pleases wigh
the copy excep! Xrintmg other copies. He may make uge of
the language and sentiments 1t contains in any way he thinks
proper, except 10 the injury of the author. He may quote ¢
abridge passages to imeprove his' own works, provided kg
extracts be not 'of unreasonable length, and have the effect
of injuring the sale of the original. He may also lend or sell
his copy, and may make a profit by the loan orsale.  But he
cannot appropriate to himself the profit derivable from the
sale . of other copies the right to print which was never n¢id,
The purchase he has made is for his own use, not the use of
the public, and he must abide by the reascnable conditions of
his bargain. It may be compared to the case of a proprietor
of a theatre, who grants for a certain price a ticket of admis-.
sion, which, 1f transferrable, the purchaser may lend or let
on hire; but whoever supposed, that he had a consequent
right to multigly copies and sell them to the injury of the
proprietor ? . So, in the instance of a public Water Com sany,
the contract includes the unlimited use by the person who
pays for it, but conveys no right to vend the smallest portion.
By analogy, therefore, to other kinds of limited sales ; as well
as from the reason of the case, it is clear that the act of pub-
lishing 18 no dedication to the public, so as to make the
property common to all. |

V. Another objection is, that the Patentees of Mechanicai
inventions possess but a limited term, and therefore, that the
authors of literary or scientific works should be satisfied with
the same measure of legal protection. |

‘We shall not enter into the argument of the distinction
between the nature of new machinery and that of literary
compositions, for we are not entirely satisfied that it is well
founded(*). - But we rest on this, it there is a distinction, in
fact, we are glad the patentees suffer lecs wrong : If not, they
are common sufferers, and should take part in seeking redress,
It is a proof of the straits to which our opponents are driven
when t£e¥ excuse one act of iuiustice by another.
¢

VI. '

is objected that it would prolong the power of
the owner to deal with the public as he chese, and that he
might either suppress a valuable work or put an exorbitant price
upon it ; in both of which events the puclic would be injured.

The fear of suppression mey be easily provided aginst.
if the proprietor does not re-print the work when required
within & reasonable time, there would be no injusiice in con-

(1) The best comment on this point seems to be made by Mr. Hergrave.~~vide
NOTES, ..
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sidering the copyright as abandoned. It is reglied, that there
would be a difficulty in proving an abandonment, We dq
pot perceive the difhiculty, at least, in the majority of
instances, and regulations which experience would suggest,
might be adapted to circumstances. Generally speaking. if
it were worth while to reprint a work, the copies of which
were exhausted, it would not be abandoned. here it wasg
out of print, notice might be given to the last publisher and
entered in the registry of the Stationers’ Company, and if at
the expiration of & certain length of time (perhaps propor-
tioned to the magnitude of the work) it were not reprinted, it
might then become common property.

There 18 no probability that the price of literature will be
enhanced more than the price of land. Some ages 220 2
large price might have been required, and as the demand was
then hmited, a higher price was not unjustifiable. But since
the development of the true principles of trade, there can be
no apprehension of such a result, Every publisher now
knows that the cheaper he sells his books, the greater is the
sale, and a small profit, upon a rapid and extensive sale is in
the result more advantageous, than a larger profit upon a slow
and limited one. The more generally useful the work, the
cheaper it might be sold, on account of the greater number
of purchasers. 1t 18 only of works which are little demanded
that a high price could be necessary. So that the evil cures
itself, and both the cause of hiterature and the interest of the
public, would be promoted by enabling the proprietors of
this kind of property to deal with- it as unreservedly as with
any thing else. And surely, if the principle of free trade
should any where be acted upon, it ought to prevail in favor
of the press-—that great instrument of national-knowledge
and 1mprovement, and by which all other improvements are
50 mucﬁ extended and promoted. o
Bestdes the price might be restrained by a jury. Com-
pensation for property is settled on many occasions under
Acts of Parliament for roads and canals. It would be com-
petent for an author or proprietor to prove the capital invested
and learned men might be called to estimate the skill, and
publishers to prove what would be a fair or liberal remunec-
rating price. | -

But then it is said, if there be an actual right, it is im-
proper to restrain it. Now we have no wish. that it should be
restratned : we do not apply for the restraint., We think it
not only-ncedless but - objectionable and unjust.—We conceive
that every man’s own nterest will be the best protection to
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the public for the fair exercise of the right, Itis 5o in ali othg,
arts and trades and why should it not be the same in thoge qf
printing and publishing? But if we cannot have the right
without the resirsint, we will submit to it.—~It ig an odd
objection that denies a right, because if exercised withqyy
the restraint it may be injurious, and then rejectsthe restrajns
because all restraints are reprehensible. |
VII. The advocates of lmiled copyright further contepq,
that ** glory is the reward of science, and those who deserye it
scorn all meaner views.” It wasnot for %a_in that Bacon, Newton,
Locke, &¢. instructed the world. There are various upgp.
swerable replies to this piece of rhetoric. o
First, the question is not what are the meotives of gy
author—Glory or Gain——but what 18 due in justice frop
the public to those who have conferred benefits upon j¢?
What is right? If the benefit be perpetual, why shoulq ot
the reward 1 If Shakespeare has left us volumes of intellee.
tual gratification which can die only (nay, not, even then) with
the language in which they are written, why should not hjs
decendants (long reduced to poverty) derive the benefi
which justice demands, and which gratitude would cheerfully
pay. Granting that Nelson and Wellington were stimulated
to their immortal excrtions by glory alone, do we owe them
nothing, because they have received their reward? Were the
titles and the wealth that were bestowed upon them needlegg?
Besides, 1t may be asked, how do the national rewards of
substantzal property act in the way of excitement upon the
conduct of others. Has the perpetual entailment of Blenheim
had no influence upon the minds of subsequent warriors ?
2ndly. Different men possess different propensities and
feelings. The objection supposes all men alike, and that they
are alone influenced by the predominant passion of ambi-
tion. It is an objection founded in utter ignorance of human
nature. A verylarge class certainly are desirous of renown.
But there are other classcs besides the ambitious. Many men
love their parents, wives, children, and kindred, and to that
mtense degree that they will exert their powers more
eminently for them than for the empty buzz of strangers o
of distant postertty. Do these lawyer-like reasoners sup~
pose that all men of warm affections are deficient in ingenuity,
and that the stern and ccld man of ambition is the only
inheritor of genius and greatness? Now a man of this kindly
nature may care but little far “gain,” so far as he is
personally concerned; but for the sake of those who are
dearer to him even than “ glory,” he may bestow more labor
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than the ziere ambitious man, and wherefore should not he be
| Pe,-mitted to receive that, wiich thepublic would readi} and
gladly pay? Who is there that has read the “ Paradise ost,”
that would not be delighted whilst paying its price to know,
that he had contributed his mite to avert the penury in which
had died the last descendal_lt of its author?

It is any thing but h:loaophical to talk of men, in ge-
neral, as exerting themselves disinterestedly, and scorning all
mean views.” Small must be the knowledge of human na-
ture which ventures upon such declamation. There are men
of the strictest wmtegrity, who‘far surpass the generous and
the ambitious 1 acts of justice, and yet are influenced by
motives of gain. Are all men, who desire to be paid foy the
services they perform, ‘ mean??”

Authors are not'a peculiar race of men---able to live on
the air, ¢ glory crammed.” Neither we suspect were those
who reasoned with such loftiness able to live on the renown,
cither of framing or admiunistering the laws with Impar-
tiahty.

%here 1s yet another cless of me,1, the most numerous of
all, who are not actuated by any single predominant motive,
towhom neither glory, nor gain, are master passions; but
who are’inﬂuenceg by mixed motives, and who would bestow
greater exertions, if their social, as well as selfish feelings
were equally gratified. Why should we nof use all the means
which justice J)emlits, to excite men to the exertion of their
best faculties

He who can, by his works, obtain not only the prospect
of future fame, but the substantial advantage of imme£ate
recompense, with a provision for his family after his death,
will labor with greater diligence than those who are incited
only by the desire of posthumous renown.

The reward of glory may, indeed, stimulate the produc-
tion of works of pure genius, and the more especially as the
exercise of the imagination is so peculiarly J:elight ul; but
this cannot be the case, in an equal degree, in the depart—-
ment of philosophy. Great, persevering, and often painful
labor, 18 necessary to the accomplishment of many works of
science, and therefore every possible inducement should be
added, instead of bein% diminished, that may tend to encou-
rage the prosecution of such lahors.

- Besides, an author, who wished for no other reward than
renown, might still exercise his liberality, and either present
his labors gratuitously to the public, or bestow them on some
meritorious object. He can do so now in favour of the Uni-
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versities ; and the glory of the bequest would be the Sreater

because it would be more rare and generous. . o

CHAP. II.

ON THE INJJUSTICE AND IMPOLICY OF THE LIMiTATION.

In the previous part of the work we have considered ¢,
reasons and foundation on which the claim to an extension o
copyright depends, and the unlimifed protection to which
is entitled, under the general laws which apply to all king;
of property. It will not be necessary in this place to epte
into an examination of the subiilties, by which it was aticrpt.
ed to exclude literary compositions from the guardianship of
our courts of justice. Inthe Introductory Dissertation, and ],
sections on the nature and definition of Lilerary property, and s
claim to a perpetuity by the common law, which commence
the Historical View, we have endeavoured to establish a foup.
dation for the property in question, which we conceive to be
consistent, equally with the laws of civilized communities iy
aeneral, and with those of this country in particular.

Retferring to those previous parts of the Treatise, for the
preliminary consideration of the basis on which the right i
founded, we shall proceed, in this place, to discuss the po-
ficy, as well as the justice, of extending to the Scholarand the
Artist the provisions which guard the property of all other
classes of the community. '

It is one of the most indisputable principles of justice,
that THE LAWS SHOULD BE EQUAL.

This golden rule is violated in the distinction created be.
tween the copyright of individual authors, and the copyrights
held by the Crown and the Universities, in both of which in-
stances it endures without limitation.

The several cases reported 1n tne law-books, for violating
patents for printing prerogative copies, after the expiration of
the period limited%y the statute, prove that a copyright was
acknowledged by the common law : since if the king %ad not
the right, he could not grant it to the patentee. It1is clear that
the king, by his prerogative, has no power to restrain print-
ing, which is a trade and manufacture; or to grant an exclu-
sive privilege of printing any book whatsoever, except as a sub-
ject might; by reason of the copyright being his property.
It is now clearly settled, that the king is owner of such books
or wntings only, as he had the sole right originally to publish,
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copsisting of acts of parliament, ‘orders of council, proclama-
;ions, English translations of the Bible; and the Commen Prayer-
fook. -1hese are his -ewn works, as he represents the state,
.nd, according to the constitution, is head of the church.

There seems to be no principle or which the exclusive pri-
vileze thus established in favour of the Crown, should be de-
nie(f to private authors. If there be any sufficient reason for
appropriating the acts of state and the ordinances of the
chrc , the same reason would extend to the case of all other
copyright :---if it be thought necessary, in order to secure
correct copies of the siatutes and ordinances, that no one but
:he king’s printer should be permitted to publish them ; it is
- o comparative degree important, that the author of a lite-
rary work should retain the superintendence of its publica-
tion ; since it may otherwise be incorrectly printed, or he
may be deprived of the power of amending or improving it---
of correcting errors on the one hand, or extending the
ustration of truths on the other.

So far, indeed, from there bein% any solid reason for the
exercise of the grerogati*’ve, whilst the ordinary rights of pro-
perty are denied to inglividuals, it ‘15 manifest that here there
ought to be no copyright whatever, beyond the printing of
such copies as are necessary for judicial proof, or other public
purposes. For all other objects there ought to be no restraint,
since it must be the interest, as ‘it ought to be the duty of
governieent, to diffuse a knowledge, as extensively as possible,
of the regulations both of church and state; and there is a
sufficient guarantee, that the unofficial copies of these acts
of state will be adequately faithful, for any blunders in them
would be soon detected, and the publication which came re-
commended by its accuracy, would he the most extensively
circulated.

The other instance in which the right claimed by authors
has been granted to others, whilst it was denied to them, 1s
that of the Universities of England and Scotland, and the Col-
leges of Eton, Westminster, and Winchester, and that of
Trinity-College, Dublin. ,

It is difficult to conjecture any reason for allowing to
these public institutions a copyright in literary compositions,
which does not, in a far stronger degree, belong to the indi-
viduals by whom this intellectual property was produced.

- Without exhausting conjectures on the Eyundation of
this privilege, we may resort to the Act of Parliament by
which it is created, and where the basis of the claim is thus
described :—

Authors, it is said, may give or bequeath the copies of books to
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these respective Universities and Colleges, and may direct the progy,
to be applied for the advancement of learning ; lest, therefom, such
useful purposes should be frustrated, the gole printing is secured s,

them in perpeluidy. N | ‘

Now, it is manifest, that if the Universitics, as the leza-
tees of authors, are entitled to this extended protection, the
authors themselves are still better entitled to it. Admittjy
that the Universities are in possession of no more than theFr
just rights, it is evident that private individuals, not merely
for their own sakes, but for the interests of science and lite.
rature, are, at least, equally, if not 1t a higher degree, enti-
tled to legal protection.

The Universities, in their corporate capacity, can ests.
blish no pretensions on which the exemption can be justly
founded. %‘hey are not, collectively, in advance of the literary
and scientific world ; nor have they accelerated the progreg;
of modern improvement 1t is, indeed, often urged, that these
institutions rather impede than assist the extension of science;
that they follow, at no inconsiderable distance, rather than
lead forward the human intellect to new fields of nquiry,
Without discussing this invidious view of the subject, it may
be assamed, without much fear of injustice, that the pemon.
ages who compose these learned associations, have achieved
nothing in their official character, which can justify the pecu.
liar exemptions they possess. The distinguished writers who,
in their private and individual capacity, have conferred honor
by their works on the seats of learning to which they belong-
ed, cannot but make common cause with their literary
brethren. | |

It is worth observing, also, that the privilege of the
Universities cannot be upheld on the ground of necessity ;---
they cannot plead that it 1s granted in commisseration for their
poverty, for they are unquestionably betterable to bear the wrong
which the laws inflict on individuals, but which the Colleges
possess such effectual power to prevent. Indeed, were there
any foundation for such a pretension, it would be infinitely
better for the sake of justice, and the example of an equal
administration of its sacred principles, that they should re-
ceive a parliamentary grant, than that so flagrant an anomaly
should be permitted to exist.

THE EVASION OF THE LAWS is always a great evil,
for there is not only the immediate injury to justice of the
specific violation ; but a general weakening of the salutury
reverence which is entertained for national institutions when
founded on principles of reason and equity. |

Now both the authors and the publishers to whom they
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pave assigned their works, have a strong feeling that the
[imitation of copyright to the period of twenty-eigﬁt years is
inconsistent with the {egulatnans of all other arts and profes-
gions, at variance with the commeonest principles of free
smde; and equally injurious to authors and publishers without
any correspondent benefit to the public. It is natural, there-
fore, that every effort should be made to elude the conse-
quences of an arbitary and irrational infringement of their
own rights and of the property of their families—of a patri-
mony often earned at the expence of health, and of the
abridgment of life. And whilst acting under such feelings,
there are few, even of the coldest-hearted legislators, who
would visit with much censure, the plan of ingenuity and
contrivance which has been resoried to by the parties
interested, in saving themselves, as much as possible, from
injury or diminishing its magnitude.
he proprietor of the copyright prior to its expiration

takes care to prepare a new edition with notes, and though the
original work becomes common property, the notes are pro-
tected on the ground of their constituting an original com-
position. By a sort of combinat_iqn also amongst the princi-
pal booksellers, these renewed editions “ with notes,” receive
a preference over others. The interpretation which the
- judges have Fut on this mode of regublicatmn 1s exceedingly

liberal, but if it be right that publishers should resort to these
expedients to protect their property, the law should allow it
to be done openly instead of surreptitiously: an honorable
man must revolt against a system which subjects him to
lose his property or to practice devices and evasions which
out of respect to the laws of his country he must dislike. And
although by these means the mischief is somewhat practically
diminished, much of it unavoidably remains. The work may
not really require any notes either of explanation or addition or
they may be such as the humblest talents can supply. There
are, it is true, some subjects which are undergoing continual
change and the publications which treat of them require
proportionate alterations. But if not so, the work is incum-
hered with useless comments, or the name of some eminent
author i1s appended to a new edition which an ordinary
writer might equally well supply.

Not only individual publishers would gain by the exten-
sion, but it would promote the interest of publishers in gene-
ral, if the property in a work were vested perpetually in the
author and his assigns. Suppose that the moment a valua-
ble book were published, every one had a right to pirate it,
the effect would be, that a general scramble would ensue to
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reprint cheaper editions than the original. A great numpe,
of persons would be engaged in doing the same thing, - Th,
market would be.over stocked. None would be sufliciently
remunerated and all would be more orless injured. It woy)g
be analagous to permitting the.land of 2 deceased person t,
be retained by any one who could by. stratagem or foree
obtain posession. A riot would. then succeed the death .of
every landed proprietor. Now .something of the same king
must take place, though in a less degree, at the expiration of
the statutory period, and although the evil 1s partially syp.
dued by the evasions and combination before adverted to
still it cannot be generally avoided. ' |

It has been urged by those who maintain the sufficieney of
the present system, that the extension of the term would pro-
duce 7o good to the public. But the question ought to be,
what et:z'lg will it occasion? . For if there be no evil, there ought
to be no restrzint. . It is happily clear that right and expedi-
ency are as inseparable in this as in all other cases, for by the
extension of the term the public would receive superior and
cheaper publications. Authors are. at present discouraged
from executing works of a standard nature because such
works demand the labor of a life. It is evident that talent
may be more profitably employed in the attention to works
of temporary excitement. The fashion of a particular age or
season is consulted instead of the general and enduring interest
of the community. The question with an author who is about
to select the sphere of his literary labor 1s not determined by
any opinion of what will be beneficial to mankind at large, o
ultimately ensure his own reputation, but what will sell the
best in the literary market. T

It is not easy to estimate the labor and expence of a
work of superior utility and importance. It demands a
degree of research and care which can scarcely be bestowed
whilst the law continues in its present state. Besides the
works which are costly in their embellishments, the scientific
and literary labor which many of them demand, can only be
encountered where there is no apprehension of restraint. Thus,
in works of great historical scope—the investigation of an-
cient as well as modern manuscripts and records—of scarce
documents, ill-digested and repulsive works—of conflicting
evidence—all these demand not only  reat judgment and
accuracy in the winnowing of large masses of materials,
but supericr skill in adopting the best arrangement,. and
selecting the most appropriate language and illustration—
and without the devotion of much time and leisure, the
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reatest  talents .cannot execute the work in 2 manner pro-
portianed to its magnitude and importance. e

Again,in works of a philosophic and &cientific character—
should they comprise subjects of striking originality : the
ipvention ‘of ‘2 new system—the task of experiment. and
induction may require shill w1de_r‘_ra:uge of exertion .and
longer ‘continued perseverance, which it is vain-.to suppose
will. be often bestowed without superior ‘recompense. . It.is
not reasonable to expect that the public can render imme-
diate. justice to works. of an-entirely .novel deseription. " For
whatever 1s at variance with established opinions and received
theories 1s naturally liable either to neglect or opposition.
Perhaps it i3 the” safer course for the public that it should be
q0. There is less danger in adogtinga system after it has been
subjected to every kind of ordeal, than if it were favorably
received. upon its first hasty and insufficient investigation.
But whilst the public enjoy this immunity, let no needless
injustice be done to the: sons of genius. If the reward of
their splendid discoveries cannot be bestowed in the age
they live in,—if the authors of new and ingenious systems
cannot reasonably expect that justice will be done to their
meritorious labors during the span of their own brief exis-
tence, let them at least possess the consolation of looking
forward to that day, however distant, when posterity will
make amends to their surviving family or to some future
descendant, *

The evil it is evident must thus fall the heaviest on the
most useful authors, whom it should be the policy of the
legislature 1n the highest degree to protect, encourage, and
recompense. It has often been remarked, that the best and
most original works make the slowest advances in general
circulation. Smuth’s Wealth of Nations passed through two
editions only 1n eight years. Hume’s History tell dead-born
from the press ; and MiLTon’s :1mmortal poem remained for
many years in almost total obscurity.

It 1s a fact, proved by indisputable evidence before a
Committee of the House of Commons, that many important
works of an expensive nature have not been published owing
to the hardships imposed by the law. ‘A great part of that
hardship is attributable to the heavy tax -of the eleven
presentation copies for the public libraries (which we shall
presently examine) but much also of disadvantage . arises,
even as. regards these costly publications, from the limita-
tion of time, because the splendid eugravings, which:occa-
sion the chief expeiice of many of these works are equally

0
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doomed to common depredation after the end of twenty.
eight years. - .

It must be recollected that, authors are generally depen.
dent on circumstances of a very uncertain nature for the
notice their productions receive from the public. A freat
name will often do much and so may a great subject,
Reviewers also are able to accomplish not a little in favor of 4
new publication, yet criticism is not infallible nor alway
well intentioned. - It may suit the taste or the interest of the
eritic.to ery down the subject, or to affix the “branding iror,
upon the author. Malice may purposely condemn and pre-
judice, or ignorance blunderingly censure.~Thus *“ the whole
ear” of the reading public may be “ abused.”

It is obvious, that if the period were extended, a higher
remuneration might be afforded for works of superior impor-
tance on account of the enduring nature of the property in
them. The profit it is true might not be rap:d but its uali-
mited continuance would generally in the result compensate
for the advance of a larger amount of capital. We might
illustrate this fact by reference to the nature of leasehold and
freehold property. For all ordinary purposes, to the great
bulk of mankind, long leaschold property is really as useful
as frechold, and endures as long as the lives of any for whom
they feel an interest, yet we may perceive that such is not
the general feeling, for the price in the ymarket 1s exceedingly
different: men are content with about three per cent when 1t
is ensured to them in perpetuity, but they expect seven or
e_ight in the other case, though 1t may last out three geners-
tions.

The cheapness of a work would thus obviously be pro-
moted by the just extension of the period of its protection,
because the proprietor would not depend upon any sudden
return of his capital, but would proportion his gain to the
extent of its .duration. As he would ultimately receive a
better remuneration he could afford to dimmish its present
amount. The calculation is now made upon an immediate
return : if that does not take place, the work 1s supposed to
be condemned—no matter what may be its intrinsic merits,
no further efforts are made to bring them before the notice
of the public.—The legal period being so short, it 1s not
deemed worth while to keep open the account, and it is
closed as soon as possible.

It may ‘be said, however, that this extension of copy-
right would not- produce any very perceptible difference i
the immediate price to the public of literary works. And
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undoubtedly to effect a sufficient reduction, corresponding
with the sale of books on the Continent, the tax in favour of
the public libraries, the imposts upon paper, and the dut

on advertisements should be duly moderated if not removed.
it must, however, be apparent, that great good would be
done by the extension of the copyright, and it would be an

oarnest of future improvements, that would give a great
impulse to the best kind of literary undertakingg. &
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SECOND PART.

OF THE LIBRARY TAX OF ELEVEN COPIES
OF EVERY BOOK.

i

CIHTAP 1.——THE GROUNDS OF THE LIBRARY CLAIM EXAMINPD,

Having brought before the reader the state of the lay
with reference to the contracted period during which the
rights of authors are protected, and animadverted upon the
monstrous injustice of permitting the productions of intellec.
tual labor to become the object of common plunder afte
twenty-ei%ht years, whilst the fruits of ordinary indusiry
were wisely secured in perpetuity; we now turn to the con-
sideration of the next feature of oppression in these statutes
“ for the encouragement of learning.” After curtailing the
duration of the right of literary property, from a perpetuity to
the brief term of twenty-eight years (in return for which
restraint, it might have been anticipated that some splendid
boon was intended to be conferred) the Acts of Parliament
proceed to impose a tax of eleven copies on every publication,
whether the most rare and expensive, or the cheapest and
most insignificant.

Although the statutes impose a penalty of three pence
per sheet for pirating copyright, the old mode of redress by
an action at law for damages, or an injunction and an
account in equity has always been and 1s still preferred. So
that, in trath, the statute has practically left the remedy just
where it was, and in consideration of the three pence per
sheet (which is rarely if ever sued for) cut down the per-
petuity of right to the short span of twenty-eight years ; and
in return for these services to literature, this protection of
learned men and their families, (which closely resembles the
protection afforded by the vulture to the lambs)—the legisla-
ture imposed a new tax of six copies, and revived an old
one of three others which had been levied in the time of
Chazles I1. but had expired soon after the revolution. Thus
we perceive, that the mild literary imposts of the Stuarts
were not deemed sufficient in that ®ra which has somewhere
been denominated the Augustine Age of English Literature!

The two remaining copies, which complete this measure
of “ encouragement,” were imposed so late as the year 1802.
The purpose for which these last copies are professedly de-
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signed, might be considered, at first sight, as mutigating, in
some degree, the quantum of - injustice, for they are imposed
for the benefit of Ireland-—constituting, it may be supposed,
some little compensation for the evils to which that_ig ~fated
province was subjected, and realizing part of the high expec-
tations which were so flatteringly held out to its patriotic
feelings, that the union of the two parliaments would be fol-
lowed by the happiest effects. . .

. Thus, for the paltry consideration of these miserable
copies, wrung from the hard pittance of the ingenious men of
this country ; the gifted sons of Ireland, who have so long
shed a lustre upon the literature of the empire, are in themr
turn mulct,—not In fwo copies only, butin eleven! . Such are
the notions of equal laws and equal justice, which have
hitherto prevailed on this important subject.

. In treating of the origin of this tax, we examined the
legal pretensions on which it was attempted to be waintained(’).
It was formerly contended that the art of printing had been
introduced at the expense of the king, and therefore that he
was entitled to impose such terms as he pleased, in granting
a license for its exercise. The agreement was also adduced
by which the Stationers’ Company engaged to furnish 2 copy
of every book to the University Library at Oxford. These
pretensions having been exploded, we have now to examine
the general and more popular grounds, on which the advocates
of the Universities still contend for the continuance of the
tax. - -
I. That the law s beneficial to the Universities need not be
disputed. These gratuitous contributions to their several
libraries save their funds. But i1s the saving necessary or
just? Have they not sufficlent means to purchase every use-
ful publication? Do they really make use of the current lite-
rature of the age? These are questions which cannot be an-
swered, except in the negative. It cannot be requisite that
every work that issues from the fertility of the press should
be depogited in all the libraries, The works which are esteem-
ed in these ancient colleges are those which have long main-
tained their rank as standard productions. The great bulk of
modern publications are not introduced, and cannot, perhaps,
‘with propriety be introduced into the course of study {fmrsued
at the Universities. A large part of the system of education
is confined to ancient authors, and. to subjects which do not
admit of modern improvement. Indecd, the general plan of
instruction is opposed to whatever is novel and speculative.

(1) Pages 44---49,



198 PRINCIPLES OF THE LAWS.

-+

Nothing is adopted but that which has been long tried apg
established, and we cannot cenceive, therefore, why the headg
of colleges require those valuable but modern works, which
they do not permit to be used.

Even were it necessary to the welfare of the Univey.
gities, that each should possess a copy of every Fublicaﬁon
it is iniquitous to exact them at the expense of individus]
authors or proprietors. The colleges of which they are com.
posed are in general richly endowed, and 1f each college could
not afford to possess itself of the modern publications, theiy
united funds would certainly be amply sufficient. It may be
true, that some of the Scottish colleges have but little surplug
wealth to dispose of in the purchase of every kind of publica.
tion ; but whatever may be thought to the contrary, we are
persuaded that the intelligent people of Scotland, in general,
posscss too much just pride to plead the poverty of their Uni-
versities as a ground for unjust exactions.

I1. It is said that the Universities cannot purchase the splen.
did editions of great and expensive works, and yet they are
works of which they stand in the greatest need: fhey givea
University dignity and respectability. And in some depariments
of liberal education, accurate drawings and engravings are
essentially requisite.

Now, however agreeable to the eye are splendid editions,
and kowever suited to the taste of the affluent, we exceedingly

uestion their utility, not only to the student, but to the pro-
essed author, Fine }:lates and bindings are adapted to the
literary idler and looker-on, but can scarcely stimulate any
one to intellectual exertion. These splendid trappings are for
holidays, and not for days of learned labor. They tend, like
great luxuries in general, more to enervate than 1nvigorate.

That the weltare of a college is at all dependent on splen-
did editions we, therefore, altogether deny. If they should
be rich enough to purchase these luxuries there can be no
objection, for though not necessary to the real student and
man of letters, they are no doubt agreeable subjects for lite-
rary relaxation.

The “ respectability ”’ of the establishment surely cannot
be promoted by robbing an author of any portion of his fair-
earned reward, and drawing down upon itself the odium of
the whole republic of letters. And its “ dignity *’ can scarcely
be incréased by any other means than the opportunity it af-
fords to attain scund, comprehensive, and accurate know-
ledge, in the highest departments of philosophy and liters-
ture. Itis beneath its real dignity to owe any of its attrac-
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ions to the splendid decoration of its library, in whick, in-
deed, there should be as little as possible addressed to the
external sense, and every thing adapted to excite the in-
tellect. |

It is true that the student may be assisted in his pur-
suits by occasional éngravings, but those which .are useful
are of & very different class to the splendid drawings which
render many works so costly. Even in architecture, we ap-
prehend it is not necessary that the _ lates for purposes of
study, should be very costly, and besides, it is not 1 a_col-
lege that the education of an architect can be completed.
Antiquarian works are of course expensive, but we are not
aware that the Universities profess to induct thetr pupils in
the knowledge of antiquities, the study of which may safely
be left to the Antiquarian Society. So also botany and -
zoology may be effectually studied without the aid of magni-~
ficent plates, which, indeed, are rather calculated to excite
a taste for drawing, and to encourage a love of show and
splendour, than to induce philosophical and studious habits.

e can see no advantage to public education ia attracting
the pupil to quit the hard study, which can alone render him
eminent in society, for the purpose of gratifying his taste in
examining splendid folios, and admiring the productions of
the arts of drawing and engraving.

III. But the law is said to be beneficial to generel litera-
ture, by affording to men of lLiterary talents and indusiry the
means of ir{ormatzon, and enabling them to accomplish works
of the highest merit and utility.

This is too barefaced an excuse for injustice : it 1s rob-
bing Peter, not to pay Paul, but to enable him dighonestly to
live at the expense of Peter. The men of “literary talents
and industry,” who heve accomplished works of merit and
ability, are to be deprived of a large part of their profit,
where any exists, in order that cthers may avail themselves
of the results of their industry gratuitously. Surely, the fel-
lows of these learned Universities, who favor the world with
their collegiate lucubrations, and who set their own price
upon them, should stand on the same footing as other literary
men, and purchase the materials which they require in the
course of their labors. It may be ver{lconvenient, but it
cannot be just, that by the aid of these Universities a writer
should possess himself of the property of his predecessors,
for which no remuneration whatever has been made. And
after all, there is not the plea of recessity in favor of the in.
justice ; for it is the common practice of an author who is
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engaged: on a work, in the ‘preparation of which he has'gecy.
sion:to refer-to a variety of books, to obtain them from kj;
pitblisher-; and it is part of the understanding: between they,
that all the books which are necessary shall be lent him, (g
course therz 1s, of all others, the least difficulty in 's'upplying
the modern publications.” And’we presume, nc ane who i
tolerably acquainted with the history and circumstances of
literature, ‘can_helieve that it has been, or is hkely to pe,
benefited ‘or imprcved by the doctrine, for the first time Jajg
down'in 1812, that the Universities are entitled to copies of
every-publication. We may venture to say, thatif not ghe
best duthors of the present age, at least, as good as any othery;
are' unconnected with the Universities, and derive no advap.
tage whatever from the accumulations which have been made
in their libraries, either-since 1812, when every book has been
supplied, or prior to that ‘tine, when the registered bhookg
only were delivered. " Indeed, it-is absurd to suppose that
the intellect of the country is to be advanced by such palty
means, and the true friends of academical learning are mp
doubt as much ashamed of the folly of such an argument, a5
of the dishonesty of its principle.

Supposing, however, all these considerations set aside,
let us inquire what is really the use of the single copy given
to any one University? In general, the books are of no uge
whatever to any one in any of the colleges. Of the far greater
portion, not a single page 18 ever read. - It either is utterly
useless, or is so considered for all collegiate purposes. In-
deed, how can it be otherwise, when the libraries indiscrimi-
nately demand their copies of every publication---of all the
tragsh, folly.. and obscenity, which find their way out of the

ress.
d But, suppose the work to be really valuable, either for
its profound philosophy or learning, or for the popularity of
the subject and the talent it indicates. Then every one be-
comes desirous to read it. Thousands of students apply for
it ; and what is the consequence? As but few can possibly
obtain it, the work is either purchased or borrowed from the
common circulating libraries, and the copy in each of the
eleven libraries has precisely the effect of preventing pur-
chases from the author, for the sole benefit of a few indivi-
duals, who can either do without the book, or afford to pay
for it.

IV. Another benefit of the law, however, is said to con-
sist in preserving the books from the danger of loss, some of which
are valnable, and others will to future times prove curious.
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" The really valuable works there is no probability will ever
be destroyed. The art of printing has disposed of all reagon-
able apprehension of that contingency, and we think it-bad
morality, on the coldest application of the doctrine of expe-
diency, to do an act of positive injustice, for the sake of pre-
serving something which may become eurious. Certdinly,
many a production, n_ltrmswa}ly worthless, may, from its ex-
treme rarity or antiquity, obtain an artificial value in the esti-
mation of those who are pleased with such things; but it is
not politic; (to say nothing of henesty,) to injure and discou-
rage the writers of the present age, in order that a biblical
antiquary may, some centuries hence, feed his idle vanity
with the possession of a specimen of unique absurdity! .=

To meet, however, the object of preserving a copy of
évery kind of publication, whether the offspring of the tarent-
ed or the foolish, the moral or the vicious, 1t would be suffi-
cient to deposit a single copy in the British Museum as the
National Library. To this, we are sure, no author or publisher
would offer an objection, and this copy, so deposited, -would
serve the purpose, and render unnecsssary the extra copy
which every printer, by the 35th Geo. I11. c. 79, sec. 27, 20,
18 obliged to reserve of every work he priuts.

1 Ty Sy S S

CHAP. II.

OF THE EFFRCT OF THE TAX ON LITERATURE.

After having thus considered the nature of the claim of
these favoured libraries, and the grounds on which it rests,
we proceed to notice the evils which must necessarily attend
its continuance. .

The law has the effect of preventing the publication,
both of valuable and expensive works; of those which re-
quire in their composition great learning and talent, and those
which demand expensive 1illustrations and embellishments.
The costliness of 2 work necessarily diminishes the number
of its purchasers, and consequently the copies published
are proportionally of a limited amount. - It 1s well known,
also, that the scarcity of a book increases its value in the
literary market, and it is consequently material that as accu-
rate a calculation as possible should be made of the expected
demand. . The skill and capital which are embarked in these
exi;ensiire andertakings, cannot be rewarded-without placing
a high price upon each copy, and the exaction of eleven
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copies out of fifty or 100, generally absorbs the whole profi,
In some instences, the eleven copies amount to a tax of tp-
wards of 40 per cent.; in others of 20; and n a very larg&.
proportion of cases, to 10 per cent.

Even in the most ordinery publications, the tax is suff.
ciently oppressive. The proprietor of the work, whether ay.
thor or publisher, of course, forms the best estimate in hj,
power of the probable extent of the sale. .The custom of the
printing-trade, it is well known, is to make the charge on each
260 copies, and the loss on eleven copies 1s exactly the price
for which they would sell, or if that number of extra copies
were printed, the loss would be equal to the printing of 260
copies, exclusive of the expence of paper. 1I¢1s futile to say,
that the printer might make his charge in a different manner
—the custom of the trade has [been long established, ang
we are not aware that the printer’s remuneration is higher
than it ought to be, or that it can possibly be reduced,
On the contrary, we understand that journeymen taylors
reﬁ?eive higher wages than the compositors n a printing
office. -

We have heard it argued, that where the work ig
popular and the sale extensive, the exaction becomes a mere
trifle and is scarcely perceptible. Further, that when the
work does not sell, the eleven copies may as well be placed
in hthe public libraries as in the lumber-rcom of the pub-
lisher.

In considering this point, it must be borne in mind, that
the majority of publications are not sufficiently successful to
pay their expence, and although the publisher might afford
to pay the tax on a work which met with great good fortune,
vet it is only by these cccasionally successful speculations
that he is enabled to bear the frequent losses which he must
necessarily sustain by other publications. This tax like
every other, should be imposed according to general princi-
ples and in conformity with the rights and interests of the
community at large. It is the language of beartless despo-
tism to tell an author that if his book 1s not sold he may as
wcll place it in a library as a lumber-room. Would thie
cruel mockery be endured by other classes of the community?
If a man has more corn than he can sell, may the surplus be
seized? Is the manufacturer liable to this sort of confiscating
process when he cannot find a market for his wares? Can
the land of the loidly proprietor be taken possession of when
no profitable tenant can be found? Many of our monied men
have larger incomes than they think proper to consume,
and more capital than they can usefully employ-—may we lay
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pands upon a certain proportion of the surplus? We sup-
pose not—yet wherefore should the unsold productions of an
author be subjected toa different rule? Though not saleable
now, they may sell at some future time, and if not at the nrice
Jemanded at a lower one.~At all events they will fetch their
geight as w~:te paper. |

It may be observed also, that if the work is to be esti~
mated as mere lumber, it cannot be valuable to the Universities,
unless indeed (as we have heard it hinted) those patrons and
promoters of learning increase their sufficiently ample
revenues by selling the books which they do not think roper
to dignify with a place on their shelves. We may classify
works into good and bad, doubtful and indifferent. Those
which are really valuable are not exceedingly numerous, and
the Umiversities ought to pay for them. They used to do so,
prior to the year 1812, when it was for the first time decided
that they were entitled to a copy of every publication, whether
entered at dtationers’ Hall or not. Of works whick are
worthless, these great preceptors of the rising generation,
surely need no copies; and such as are of a doubtful or
indifferent character they ought not to require. Life is
short—the season of youth is brief, and should not be wasted
inthe perusal of idle or questionable productions. Looking
at the ample endowments of many, 1f not all, of the Colleges
which constitute the several Umiversities, one should think
that their funds could not be better employed than in bestow-
ing part of them in the encouragement of valuable works,
upon the publication of which, indeed, depends that great
oEject of intellectual improvement, for the furtherance of
which, the Colleges themselves were established.

Amongstother arguments, or rather pretences, in support
of the policy, if not the justice, of the law, 1t has been
strangely contended that the sele of valuable publications is
favored by an opportunity being afforded by seeing such
works in the public libraries, and thus awakening a relish for
them! Nothing can exceed the puerility, untruthfulness, or
misapprehension of such a suggestion. We take it, that, if
the knowledge of the public with respect to new publications,
were restricted to such information as they could obtain from
their deposit in the libraries named in the Act of Parlia-
ment, very few of them would find purchasers. Indeed, a
single advertisement or notice in a periodical work of exten-
sive circulation, will evidently effect more in behalf of the
work, than if it were bestowed upon every College in the
Empire. Wemay be sure there is no lack of inclination to
purchase able and useful publications, and if the supply
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could be made at a cheap rate, it is scarcely possible ¢y
estimate the extent of the demand. It is perfectly childigh.
to talk of the excitement produced by seeing books in a public
library, when compared with the effect of their exhibitigy
in the shops of the booksellers. In London there isone copy
deposited in the British Museum, and anotber, for the benefit
of the clergy in Sion College : compare the number of persong
who look at books of any kind 1n those two repositories, with
those who are attracted by their exhibition in other ways,
and we shall be satisfied of the fallacy of the notion. The
fact is, that the British Museum (to which no one woylqg
object that a copy should be presented) 1s resorted to gene-
rally, not for the purpose of reading new publications, but to
consult those which are old and scarce, and it 1s to the perio.-
dical press, and to the activity of publishers, that an auther
can alone look for *awaking a relish” for any production
that can now be offered to the public.

Another supposed reason in excuse of the exaction, is,
that it cannot affect authors or proprietors, because the
amount either is, or may be, charged to the public. Butin
this hypothesis it is entirely forgotten, that hterary works do
notforma necessary of life, and especially that thehigher class
of them:, which need thegreatest encouragement, are required
by comparatively a small part only of the’ community. The
tax on the means of subsistence must be paid by the con-
sumer, although, even in that instance, tge quantity con-
sumed varies according to the price, and when the tax is
high, the tradesman, if he throws the whole amount on the
consumer, necessarily . suffers by the diminution of his
custom. Literary works are of the class of luxuries and the
smaller the price, the more extensive the sale. Thereisa
certain quantum of money expended in articles of this class
—a, tasle for literature is fashionable--it excites admiration
and gratifies vanity, whilst it also exercises far higher and
better qualities.—If the tax upon paper and advertisements,
as well as this library imposition, were removed or reduced,
and the period of copyright extended, so that books might be
published and made known, as they should be, for two-thirds
of the present expence, the sale of them would then increase,
not on?y in the proportion of that third, which is now con-
sumed 1n preliminary expenditure, but in a much greater
degree; for not only the same sum would naturally
be expended, which has hitherto been arplied in the purchase
of literary works, and therefore the sale increased upwards
of 30 per. cent; but the reduced price would as naturally
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mduce astill greater number to become purchasers, who are
now.deterred by 1ts present heavy amount. o |
- It has been contended, that the University and other
libraries cannot purchase expensive books, and therefore
the tax does not injure the sale. Whatever may be the cage
with respect to some of the minor colieges, it is certainly not
so in the case of others. Several of them, prior to the new
construction of the statute in 1812, were in the habit of sub-
scribing for copies of costly publications : such as Dibden’s
Tgpographi-cal Antiquities, . Nichols’s Leicestershire, &ec..
These instances of encouragement, formerly numerous,
obviously tended to increase the number of such undertak-
ings, but the present law has clearly an opposite tendency.
The names of eminent libraries in the list of subscribers,
formed a strong recommendation, and probably contributed
toits extension No such inducement can now exist, and in
addition to which there is. the loss of profit on the copies
which they were accustomed to take. - .
It 18 @ direct tax upon tndustry. Nothing can be more un-
rincipled than this anomalous taxation of literary property.
RIO other. class than the literary was ever proposed to be so
taxed, There 15, i1ndeed, no instance in whicg any art, trade,
or profession, was ever subjected to such an imposition.

It is also an odious restraint upon the press. We are told
by the highest authorities that they anxiously desire to pro-
mote the just lberty of the press, but then their “just
liberty ”” has a peculiar defimtion, and whatever is unpalatable
is branded with the name of licentiousness; but apart from
these differences of opinion on the limits to be set to free dis-
cussion, we conceive that the present state of the law of
copyright, and the library impost, 1s a direct invasion of that
great palladium of our rights,—a FREE PREss; for it cannot
be said to be free whilst its publications are subjected to such
orievous restraints and exactions, from which other produc-
tions are wholly exempt. 1t 1s,in eifect, instead of rendering
it free, tolerating oialy 1ts existence at a certain price, and
under certain odious and oppressive restraints.

It 1s curious in the course of the discussions on this
subject, to observe the expedients to which the opponents of
justice have necessarily been driven. They reason in a circle
of injustice and impolicy. The inventors of novel principles
in machinery, or improvements and new applications of old
ones, possess an exclusive property for a short' term only.
Then it is said, that literary works ought not to be better
Erotected than those which are scientific. This we may grant,

ut we say they are neither of them sufficiently protected. The
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injustice inflicted upon the one class 1s not mitigated by itg
imposition on the other. - In taking the account, however, of
the evils endured, both by authors and scientific. inventors, it
must be stated that the latter are not compellable to present
eleven copies or specimens of their mech_anical inventions op
improvements. To make the cases Freglsel_y correspondent,
in the measure of injustice, the man of scientific genius should
present the Royal Society, the Society of - Arts, and othep
institutions in the metropolis or the provinces, with eleven
specimens of every instrument or engine, however expensive,
And we ask what would be thought by the British public of
the modesty of that man, who should venture to propose an
enactment, to the effect that eleven of all future implementg
and machinery, from a penknife to a steam-engine, should be
deposited in Somerset-House? We presume he would be get
down as a curious specimen of the knave and madman, who
ought neither to be trusted, nor left at large.

It would be too much to say that no invention, nor any
improvement, will take place, if these restrictions and acts
of injustice are continued ; for we well know that genius. is
irrepressible, and will force 1ts triumphant way, 1n spite of
and amidst every obstacle; yet we also know that the liberal
feelings of the public are decidedlyin favour of affording ample
justice to men of learning, ingenuity, and talent; and it is
not enough to say, that literary men still devote their days
and nights to intellectual labor, notwithstanding the disad-
vantages by which they are surrounded. We feel assured
that the laws must be altered, whenever their impolicy and in-
justicy are sufficiently made known by those who are without
the walls of parliament, because at last it must. be taken up
by those who are within them, if they wish to promote and
maintain that influence and character, which ought to belong
to the members of an enlightened senate, the representatives
of a free and intelligent people.

The law In its present state is a disgrace to the country.
It is an anomaly in our legislative system. Let men ofletters
be placed, at least, on equal terms with the commonest arti-
zan, We think the tax on the  raw material ” of paper might
be diminished ; but if that cannot be done, surely the manu-
factured article of books should be free from 1mpost. Every
principle of political economy demands 1t, and the more espe-
cially, when it is recollected that the tax i1s not imposed for
the benefit of the state or the community, but in favour only
of chartered bedies, whose wealth and immunities are already
sufticiently abundant.

If our literature he equal to that of the continental states,
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let us imitate their example : let us cease to mjure and really
encourage those to whom we are indebted for our eminence,
1f it be inferior, let us lose no time in removing evéry impedi-
ment from its way, and introducing every means that can fa-
cilitate its improvement, and promote its rise : let not Great
Britain be the country in which literary property is burthened
more oppressively, in a siz-fold degree, than any other nation
of the civilized world ; rather let her abolish tie mposition
altorether, and surpass even the republics of the new world,
a8 sEe undoubtedly might the monarchies of the old.
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In support of the views which have been taken of the injus-
tice and impolicy of the laws, we deem 1t material to intro-
duce some statements and reasonmings taken from different
sources, all of which importantly tend to confirm the positions
in the text. .

In making the selections for this purpose, we shall ar-
range them, in conformity with the general plan of the work,
Ist. into the authorities which relate to the exiension of the
term of copyright, and 2dly, those on the subject of the

Library Tax.

. ON EXTENDING THE DURATION OF COPY-
RIGHT.

Miu.ron, 1644.

Among the glosses which were used to colour this ordinance
against unlicensed printing, and make it pass, was the just vetoining
of cach man his several copy ; which, God forbid, should be gainsaid.

For that part which preserves justly every man’s copy to himselfe,
or provides for the poor, I touch not, only wish they be not made
pretences to abuse and persecute honest and painfull men, who offend
nnt in either of these particulars,

CARTE, 1735.
It cannot be amiss to obviate an objection founded on a mistaken
notion, as it this privilege for okl copies concerned only the book-

sellers ; whereas, in fact, many authors are greatly concerned in it.
Mr. Anstis and Mr. Browne Willis have printed their very laborious

p
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collections at their own expense, and still retain the property theregg
1t would be hard to let these gentlemen undergo the mortification of
seeing their works (like those of Sir W. Temple) pirated and printeg
in the same letter and paper as Tom Thumb, besides the loss they
would suffer through the hinderance given to the sale of their books,
ereat numbers of which still lie upon their hands, and will do so fy;
ever if they may be printed in weekly parcels, an evil which ¢g;
never e effectually prevented but by securing the property of olg
copies us well as new, thereby depriving pirates at once of all thej;
materials. The property of many books still remains in the heirg of
the authors. Sir W, Dugdale left by his will the copy of the Bayrgy.
age of England, and the right of reprinting the same (the best apg
most useful of all his works, and which points out more records ger.
viceable to gentlemen, and relating to their estates, than all the bogs
yet published in England) to his grandson Mr. W. Dugdale, whos
son, Mr. John Dugdale, hath, in consideration of a sum of Inoney,
by a legal conveyance, assigned the same to me. In order to a ney
edition and continuation of that work, whick Sir W. before his deat
had carried on to 1691, 1 have made various searches, and put myself
to considerable expense, and particularly I have now by me receipts
for sixty guineas, which I have paid for transcripts of Pipe Rolls re.
lating to antient barons from King Stephen to Bdward 11, and g
there are many mistakes in the marginal references, &e. in that work,
they must be all examined anew with the records from which they
were taken, the labour and expense whereof must be immense, ag
unfit for any body to undergo without a full security for his property
in that old copy. It doth not lessen the unhappiness of authors to be
wounded through the sides of booksellers, or out of prejudice to this
last set of men (who, after all, have fairly purchased what right
they have in such copies, and lose by some what they gained by
others ;) but it is certain that more authors are concerned in this pri-
vilege to old copies than is generally imagined, and were there fewer,
they might still hope for such a privilege, if it be reasonable, in this
case, {0 follow the Roman maxim in another—that it is better to sare
one citizen, than destroy an hundred enemies.

Bisgor WarBurTON, 1747.(')

It seemeth to me an odd circumstance, that, amidst the justest
and safest establishment of properfy, which the best form of Govern.
ment is capable of procuring, there should yet be one species of it
helonging to an order of men, who have been generally esteemed the
greatest ornament, and certainly are not the least support of civil
policy, to which little or no regard hath been hitherto paid. 1 mean
the right of property in authors to their works. And surely, if there

(1) In a collection of law tracts in the British Museum, there is A Letter from an
Author to a Member of Parliament, concerning Literary Property, on which the follow-
ing memorandum is made in the hand-writing of Mr. Hargrave :---¢ This pamphlet is
‘¢ said to have been written by Dr, Warburton, now Bishop of Gloucester,---F.H.”



PERPETUAL COPYRIGHT. 213

be degrees of right, that of authors seemeth to have the advantage
over most others; their property being in the truest sense their own

a3 acquired by a long and painful exercise of that very faculty whic}:
denominateth us men. And if there be degrees of security for its en-
joyment, here again they appear to have the fairest claim, as foréiune
hath long been in a confederacy with ignorance, to stop up their way

10 every other kind of acquisition. ’

History, indeed, infermetl us, that there was a time, when men
in public stations thought it the duty of their office to encou
letters ; and when those rewards, which the wisdom of the legislature
had established for the learned in that profession deemed more imme-
diately useful to society, were cavefully distributed amongst the most
deserving. While this system lasted, authors had the less oceasion to
he anxious about literary property, which was, perhaps, the reason
why the settlement of it was so long neglected, that at length it
hecame a question, whether they had any property at all.

But this fond regard to learning being only an indulgence to its
infant age ; a favor, which in these happy times of its maturity many
reasons of state have induced the public wisdom to withdraw ; letters
are now left like virtue, to be their own reward. We may surely
then be permitted to expect that so slender a pittance should at least
he well secured from rapine and depredation.

The great temptation to invade this property is while the demand
for it is great and frequent, whichis generally on the first publication
of a book, and some few years afterwards.---While this demand con-
tinues, the proprietor hath need of all additional sanctions to oppose
to the force of the temptation. But when, in course of years, the
demand abates, and with it the temptation, the common legal security
of natural rights is then sufficient to keep offenders in order.

Sir Tuomas CLARKE, Master of the Rolls, 1761.

It is not necessary to determine, whether authors had a property

in their works before the statute of Queen Anne. If they had not,it was
a reproach to the law.

.—_——ﬁ__-“

Lord MansFrELp, Mr. Justice BracssTonE, Mr. Justice WiLLEs,
Mr. Justice AsTon, &c., 1769.

In the commencement of the Historical View('), we bave pre-
sented an outline of the luminous and powerful arguments by which
these distinguished personages adjudged, in accordance with the prin-
ciple of the common law—founded on reason and justice, experience
and moral fitness—that the authors of literary compositions should
have the exclusive right of publication in all time to come. We
refer, therefore, to those parts of the work for the statement of the
grounds on which that conclusion was established,

(1) Section I. and Il. page 1 to 10
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The authorities thus referred to, are of the highest legal eminence.
It may be important, however, on a question involving the interests of
literzture, as well as the principles of law, not to depend on profes.
siona! authority alone, but to consult other writers who have investi.
gated the nature and consequences of the present system. We ghal]
therefore, in addition to some further legal opinions, avail ourselyes
of the learning and research displayed in various works of eminence
and.our selections will consist, either of the luciG detail of essentig]
facts, or the eloquent expression of important opinions.

Lord Monsobbpo, 1774.

That every author hos a property in his own manuscript has not
been denied ; and it has been admitted, that in consequence of thig
property, he may, as the law now stands, print it if he pleases, and sg
far reap the fruits of his property. Let us then suppose that the
author, instead of multiplying copies by the press, makes severalin
writing, and that he gives the use of one of these copies to a friend.
This happened in the case of Lord Clarendon’s History, and it was
there adjudged, that the person who got the use of the copy had not
a right to print it, though it did not appear that when he got it, he
was laid under any restraint or limitaticn as to tne use of it. It is
true indeed, that the person in that case got the use of the MS. for
nothing. But would it have altered the case ik Lord Clarendon’s
heir in consideration of the cxpence or trouble, of transcribing the
MS. had made him pay something for the use of it? Or suppose,
that instead of transcribing it he had taken the more expeditious way
of taking copies of it by the press? It appears, therefore, that by
giving the uge either of MS. or book, for hire or without hire, I do not
give the liberty of printing or reprinting it, even where no such condi-
tion was mentioned.

I hold it to be part of the contract of emption, when a book is
sold that it shsll not be multiplied. In the case of a printed book, it
is not only understood that the purchaser shali not reprint it, but it
is expressed. For the title page bears that it is printed either for the
author, or for some bookseller to whom he has assigned the copy, the
meaning of which cannot be, that the author or the bookseller has a
right to the copies already printed (for as they are in his possession
such advertisement is altcgether unnecessary) but to intimate that
he has the sole right of printing : so that the selling a book with
such a title is in effect covenanting that the purchaser shall not
reprint it.

Mr. DunnivG, 1774,
The statute of Anne, which professed to encourage learned men,
was thus far realized, that so soon as protection to copyright was per-

manently afforded to the Courts of Justice, the price for its transfer
increased. The supposed additional security given by the act, imme-
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diately enhanced the value of copyright. After the re iniunce-
tions which were granted 1n Chancexgy, it seems that gzay,t:ﬁgn;?;’;fe
made for copyright of an amount previously unparalleled. The
instances of the sums paid for the historical works of Hume and
Robertsonare a sufficient proof of-the important effects which follow
the dite protection of this kind of property.

" The decision which took place in the Court of King's Bench, in
thé year 1769, produced a still more remarkable effect on the interests
of authors. The price paid for Dr. Hawkesworth's Voyages, was still
larger than in the former instances, and 1t is evident from the com-
comparative superiority of the historical works referred to, that the
snerease of remuneration was occasioned by the better understood
nature of the property(’).

We must co_nsider the times which we examine, and the nature of
the property in guestion. In ages wherein civility had made but
small progress it would be absurd to look for litigations of a property
oo little valued and so seldom disputed. The want of precedents in
such ‘a case proves nothing. There are many unquestionable com-
mon law rights for which no precedent can be found so far back as
Richard I1. 'The nature of the property shews at first sight, that it
would be in vain to look back for decisions in its favor, even sup-
posing that from other circumstances the existence of it was unques-

tionable.

LT

The Solicitor General WEDDERRURN, 1774.

Adverting to the application of the printers in Prynne's time to
suppress the patents for printing the bible, he says, ¢ that celebrated,
lawyer declared that the most solid objection against the printers was
the inkerent common law-right of an author to muitiply copies. This
he observes, is one strong proof, that in the worst of times the jus
naturale respecting literary property was not forgot. He adds, licences
in general prove, not that the common-law right did not exist, but
were the universal fetters of the press, at the times in which authors
were obliged to obtain them.

Authors, both from principles of natural justice and the interest
of society, have the best right to the profits, accruing from a publica-
tion of their own ideas, and it is absurd to imagine, that either a
sale, a loan, or a gift of a book, carries with 1t an implied right of
multiplying copies : ‘so much paper and print Is sold, lent, or given,
and an unlimited perusal is warranted from such sale, loan, or gift ;
but it cannot be conceived that when five skillings are paid for a book,
the seller means to transfer a right of gaining one hundred pounds:
very man must feel the contrary, and confess the absurdity of such

an argument.

(1) We have presented the substance of this part of Mr. Dunning's speech in the
case of Donaldson v. Becket. 1t is a sufficient answer to the assertion that booksellers
alone would be benefited by an extension of the term. It would be equally advan-
tageous to authors, and indeed it is manifest that nothing but justice can ever be generally

beneficial to any class of persons,
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Mr. HaArGrAvE, 1574.

On the practicability of ascertaining the right of literary property.

I might urge that facts are conceded sufficient to render the
discussion of this point wholly unnecessary; that it has been the
practice to appropriate the right of printing books in all countries,
ever since the invention of printing ; that it subsists in some form in
every part of Hurope ; that in foreign countries it is enjoyed undey
grants of privilege from the sovereign; that in our ywn country i
is admitted to be legally exercised in perpetuity by the crown and it
grantees over particular books; and even the legislature has protected
such a right over books in gencral for a term of years, and has re-
peatedly called it a property, and those in whom it is vested propri-
etors. These facts, however inconsistent they may seem, and really
are with the argument against the practicability of asserting the
claim of hiterary property cannot be denied; but this is not the pro-
per place for urging them. T shall therefore for the present wave the
authority of examples, and shall reason wholly from the nature of the
subject in which the property is claimed.

The subject of the property is a written composition ; and that
one written composition may be distinguished frem another is a truth
too evident to be much argued upon. Every man has a mode of
combining and expressing his ideas peculiar to himself. The same
doctrines, the eéame opinions never came from two persons, or even
from the same person at different times, cloathed wholly in the same
language. A strong resemblance of style, of sentiment, of plan and
disposition, will frequently be found; but there is such an infinite
variety in the modes of thinking and writing, as well in the extent
and connection of ideas, as in the use and arrangement of words, that
a literary work really original, like the human face, will always have
some singularities, some lincs, some features, to characterize it, and
tofix and establish itsidentity : and to assert the contrary with respect
to either, would be justly deemed equally cpposite to reason and
universal experience. Besides, though it should be allowable to sup-
pose that there may be cases, in which, on a comparison of two literary
jroductions, no such distinetion could be made between them, as in
a competition for originality to decide whether bothwere really original
or which was the original, and which the copy ; still the observation
of the possibility of distinguishing in all other instances, and the

arrangement in its application to them would still have the same
force.

Whether publicatior destroys an Auihor's property.

It is asked, how an author, after publishing his work can confine
it to himself, and exclude the world from participating oi’ the senti-
ments it contains ? Thisobjection depends on this supposition, tt:at the
exclusive right claimed from an author is to the ideas and knowledge
communicated in a litterary composition. An attempt to appropriate
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to the author and his assigns, the perpetual use of the ideas contained
:n awritten composition, might well be deemed so absurd andimpracti-
cable, as to deserve o be tl‘ei.ltﬁd in & Court of Justice with equal con-
tempt and indignation ; agd 1t would be a disgrace to argue in favor of
such a claim. But the claim of literary property is not of this ridiculous
and unreasonable kind ; and to represent it as such, however it may
serve the purposes of declamation, or of wit and humour, is a fallacy
too gross to beTsuccessfully disguised. What the author claims, is
merely to have the sole right of printiug his own own works. As to
the ideas conveyed, every author, when he publishes necessarily

ives the full use of them to the world at large. To communicate
and sell knowledge to the public, and at the same time to stipu-
late that none but the author or his bookseller shall make use
of it, is ‘an idea, which avarice herself has not yet suggested. But
imputing this absurdity to the claim of literary property, is mere
imagi!]ati(}l] 3 and so must be deemed, until 1t can be demonstrated
that the printing a book cannot be appropriated without, at the same
- time appropriating the use of the knowledge contained in it; or in
other words, that the use of the ideas communicated by an author
cannot be common to all, unless the right of printing his works be
also common. 1f the impossibility of proving such a proposition be not
self-evident, I am sure, that there is not any argument I am furuished
with, which would avail to evince the contrary.

A ———

On the expediency of confining the right of printing particular books to
cerlain persons.

It is apprchended by many, that if there were not any such
thing as property in the printing of books, the art of printing would
he more beneficial (to the public in general, as well as to those who
practice the art, or are connected with it in particular. But the truth
is, that"the opinion, however popular it may be, is without the least
foundation. How wnald making the right of printing every book
comnion, be advantageous to those concerned in printing or manu-
facturing books, or in bookselling? Every impression of a work is
attended with such great expences, that nothing less than securing
the sale of a large number of copies within a certain time can bring
back the money expended with 2 reasonable allowance for interest or
profit. DBut is this to be effected, if immediately after the impression
of 2 book by one man, all others are to be left at liberly to make and
bend impressions of the same work? A second, by ‘printing with an
inferior type, on an inferior paper, 18 enabled to undersell the printer
of the first impression, and defeats him of the benefit of it, either by
preventing the sale of it within due time, or perhaps by totally stop-
ping it. The second printer is exposed to the same kind of hostility ;
and a third person, by printing in a manner still worse, still more
inferior, ruins the second ; a fourth, the third ; and so on it would be
in progression, till experience of the disadvantages of a rivalship so
reneral would convince all concerned, mediately or immediately, in
he trade of printing, that it must be ruinous (o carry it on, without an
\ppropriation of copies to securc a reasonable profit on the sale of

‘ach impression.
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Having thus explained the disndvantages, which would ACCrye
to those concerned in printing, if copies were common, I will now g},
how making them so could produce the least benefit to the public i,
in general? Would lessening, or rather annihilating the profits of
printing, tend to encourage persons to be adventurers in the trade of
printing? Would it make books cheaper? So long indeed as ¢p,
least legal iden of property in copies remains, most persons will pro.
bably hold it both dishonorable and unsafe to pirate editions ; ang g
long only can the few, who now distinguish themselves by trafficking
in that way, afford to undersell the real proprietors. Such persons gt
present enjoy all the fruits of a concurrent property without paying
any price of it; and therefore it is not to be wondered at, thy
they should undersell those who have paid a full and valuab),
consideration for the purchase of their copies. But if the right
of printing books should once be declared common by a judicjs]
opinion, the advantage which enables particular persons to underse]]
those who claim the property, would cease; pirating would thep
become general ; and perhaps those who now practice it would
themselves be sacrificers to their own success in the cause they sup-
port. Whilst the question of literary property is in a suspended
state, they have the harvest to themselves; butif they should gain
their cause, like other Samsons, they would he erushed by the fall
of the building they are pulling down.

On the supposed resemblance between the Inventor of a machine and the
Author of a Book.

In my opinion, the prineipal distinction is, that in one case the
claim really is to an appropriation of ideas; but in the other, the
claim leaves the use of the ideas common to the whole world.

Lord LyrrLeton, 1774,

I own I have no acquaintance with the quirks and quibbles of
the law. Ispeak to the matter merely as a question of Equity; I
cannot enter into delusive refined metaphysical argument about tan-
gibility, the materiality, or the corporeal substance of literary property;
1t is suffic.ent for me that it is allowed such a property exists. Authors
I presume will not be denied a free participation of the common rights
of mankind, and their property is surely as sacred and as deserving of
protection as that of any other subjects. It is of infinite importance to
cvery country that the arts and sciences should be cultivated and
encouraged. Where men of letfers are best protected, the people in
general will be most enlightened, and where the minds of men are
enlarged, where their understandings are equally matured in perception
and in Judgment, there the arts and sciences will take their residence.
The arts and sciences had their origin in Italy, from thence they fled to
it remote corner of Asia, at length they returned companions of the all
conquering arms of the Roman Republic, and at last they were happily
scated 1n this free country. I am of opinion that there are at present
hut two monarchs in Europe who are encouragers of the arts and
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sciences, and are themselves men of letters, the King of Prussia and
the King of Englfmd. It hath been urged that authors write for fame
only ; that glory is the best reward, and that iminortality of renown i
an ample recompence for their labors ; they therefore do not stoop to
claim 2 further right than that of a first communication of their ideas
to the public. This is in a confined sense aproper and a noble observa-
tion, but it will not hold generally. I beg vour Lordships to remem-
member that genius is peculiar to no climate ; it belongs to no country;
it is more frequently found in the cottage than in the palace; it
rather crawls on the face of the earth than soars aloft ; when it does
mount ifs flight should not be impeded. To damp the wing of genius
is, in my mind highly impolitic, higly repiehensible, nay, somewhat
criminal, If authors be allowed a perpetuity, it 1s a lasting encou-
ragement ; making the right of multiplying copies a matter common
to all, is like extending the course of ariver so greatly as finally to dry
up its sources.

Mrs. CarueriNe Macavoay, 1774.

The Romans even in their degenerate days, had that high sensc
of meritin general, and of services rendered the priblic, that dccordinu;
to Pliny and other writers, in proportion to a man’s character for
literary abilities and virtues, in proportion t3 his power of rendering
himself usetul to his country and fellow citizens, and in proportion to
his exertion of this power, he was sure of meeting from the generous
hands of individuals an equal reward.

Pliny, if I remember right, in speaking of his own success in life,
and that of one of his cotemporaries, mentions the leaving legacies to
learned and good men, as a practice common and familiar, We
were of the same age, said he; we enteved into life together, and we
had the same numnber of legacies bequeathed ns. This being the
custom among the Romans, with what ardor must it inspire every
youthful breast, to descrve swvch grateful, such useful returns of
bounty !

An Englishman persuades himself he is acting with propriety,
when he bequeathes the whole of his estate to a blockhead he despises
in the fiftieth degree of relationship, though he leaves behind him
many worthy ingenious friends, whom a small legacy would help out
of very intricate circumstances.

That watchful guard sclfishness, is a never failing check to any
generous sally of the mind, or to any benevolent inclination in the
hwman breast ; and the means of obtaining wealth from the good
opinion of his country or his fricnds being thus barred from & man,
whom fortune has denied to favor, yet of merit, of genius, and of
virtue suflicient to instruct and enfighten mankind.—If such a man
be deprived of the necessary luerative advantage by the right of pro-
perty in his own writings, 15 he to starve, or live in penury, whilst he
s exerting, perhaps vain endeavors to serve a peeple who do not
desire his services?  Supposing this man has a wife and children,
ought he, for the mere whistling of 2 nane, to exert those talents in



220 NOTES,

literary compositions, which were much better employed in some
mechanical business, or some trade, that would support his family ?
Will not such a man, if he have the tender feelings of a hushand and 5
father,—if indeed he have the conscience of a religious or a moral man,
will he not check every incentive arising from vanity, which would
tempt him, for the purchase of an ill bought fame, to expose to poverty
and contempt those who, by the law of religion and nature, he i
beund to cherish and protect

The auther's and booksellers interests are inseparable.  If book-
sellers 2.k sufficient prices for their books, authors will insist on 3
sufficent price for copyright; but when books arc sold as drugs,
authors must lower their demands.

Archbishop Tillotson died in mean circumstances, and if it had not
been for a copy of his sermons sold to the booksellers, his family
might have been under the necessity of perhaps applying in vain for
relief to their country.

Dgr. ExFieLp, 1774.

The right of authors to the exclusive possession of their own
works i3 founded in nature; and unless any sufficient cause appears
for depriving them of it, ought to be secured and guarded by law.
To grant them this security, is neither impracticable in the nature of
the thinj;, nor inconsistent with the interests of the public. “Lhe in-
conveniences which are apprehended from a perpetual exclusive right,
are trifling, and in a great measure imaginary. The advantages which
would arise from the encouragement which such security would give
to philo:ophical and literary pursuils, are obvious and important.
Since no good reason can be assigned, why authors should be de-
prived of their right of property, they have a just claim upon govern-
ment for protection and security in the enjoyment of this right. The
interests of the public, instead of opposing, concur with this claim,
On the same principles, therefore, that a perpetual right to any other
kind of estate, real or personal, is secured to individuals, an author
may reasonably expect that his property in his own work should be
gecured to :m and his posterity. Such security is by no means at
present enjoyed. The provision which hath been already made for a
temporary security, in the statute of Queen Anne, and the favorable
attention which is at present paid to this subject by the legislature,
do, however, afford encouragement to hope, that authors will at
length obtain a legal grant of perpetual copyright; a grant which
they have sufficient ground to request. When authors desire per-
mission to communicate their thoughts to the public with freedom,
on every subie:t which is of importance to individuals or society, and
the secure possession of the fruits of their own genius and labor, they
ask nothing of government, but what every Englishman hath a
right to expect trom it, liberty and property.
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MoxtaLy REViEW, 1774.

We shall suggest a few hints relative to Judge Yates’s lahored
attuck upon copyright. Almost all his reasonings proceed upon ab-
stract definitions of property. Now if the maxim be just, that nothing
can be an object of property which has not a corporeal substance,
then no man can truly say his soul is his own. He has no property in
the knowledge he has gained, the title he inherits from his ancestors,
or the good name he has acquired : slander only robs him of a non-
entity, and therefore ought not to be punished by law.

Every man’s ideas are doubtless his own, and not the less so
because another person may have happened to fall into the same train
of thinking with himnself. But this is not the property which an au-
thor claims ; it is a property in a literary composition, the identity
of which consists in the same thoughts ranged in the same order
and expressed in the same words.

This object of property is not, indeed, visible or tangible, but it
is not therefore the less real. A man who has composed a poem,
though he has never committed it to writing, has a clear idea of the
identity of the work,and justly calls it his own. If property can arise by
Inbor, the poem is his, and the copyright really exists, though it is
not visible, nor has any substance to retain it.

When he sells copies of his work, he does not necessarily part
with his original right of multiplying copies : this being a thing en-
tirely distinct from a printed copy, cannot be given up without his
consent ; and this consent ocught not to be taken for granted without
some explicit declaration. When an author sends his work into the
world, he gives the purchaser a natural power to reprint it, and in this
sense ‘¢ suffers the bird to escape;’’ but this cannol imply a right of
reprinting, unless such a premium is given him, as he shall acknow-
ledee to be a sufficient compensation for the profits arising from the
exclusive sale of his work.

All that is advanced concerning an author’s claim to an adequate
recompense is trifling, till it be made apparent that he has no property
in his works after publication. If he have a right of sale arising from
property, why should he ask a reward? or why should the use of the
richt be branded with the opprobrious appellation of a monopoly.

QuanrreErLy ReEview, 18109.

Upon what principle, with what justice, or under what pretext
of public good are men of letters deprived of a perpetual property in
the produce of their own labors, when all other persons epjoy it as
their indefeasible right—a right beyond the power of any earthly
authority to take away ? Is it because their labour is so light, the
endowments which it requires so common, the attainments so cheaply

and easily acquired, and the present remuneration so adequate, so am-
ple, and so certain’?
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The last descendants of Milton died in poverty. The descendante
of Shakspeare are living in poverty, and in the lowest rank of 1ife,
[s this just to the individuals? Is it grateful to thi_e memory of those
who are the pride and boast of their country? ls it honorable or be.
coming to us, as a nation, helding (the better part of us, assuredly,
and the majority affecting to hold) the names of Shakspeare and Mjl.
ton in veneration? To have placed the descendants of thesec mep
in respectability and comfort ; in that sphere of life where, with a fy)]
provision for our natural wants, free scope is given for the growth of
our intellectual and immortal part, simple justice was all that was
required,—only that they should have possessed the perpetual copy-
right of their ancestor’s works,—only that they should not have beep
deprived of their proper and natural inheritance.

1t has been stated in evidence that copyright, in three cases out
of four, is of no value a few years after publication: at the end of
fourteen years scarcely in one case out of fifty, or even out of a hundred,
Beoks of preat immediate popularity have their run, and come to o
dcad stop. The hardship is upon those which win their way slowly
and diflicultly, but keep the field at last. And it will not appear won-
derful, that this should generally have been the ease with books of the
highest merit, if we consider what obstacles to the success of a work
may be opposed by the circumstances and obscurity of the author,
when he presents himself as a eandidate for fame, by the humour or
the fashion of the times, the taste of the public, (more likely to be
crroneous than right at all times,) and the incompetence or personal
malevolence of some unprincipled critic, who may take upon himself
to guide the public opinion, and who, if he feel in his own heart that
the fame of the man whom he hates is invulnerable, endeavours the
more desperately to wound him in his fortunes. And if the copyrizht
(as by the existing law) is to depart from the author’s family at his
Jenth, or at the end of twenty-cight years, from the first publication
of his work, if be die before the expiration of that term, his repre-
sentatives, in such a case, are deprived of the property, just when itis
Leginning to prove a valuable inheritance.

The decision which time pronounces upon the reputation of
authors, and upon the permanent rank which they are to hold, is un-
crring and final. Restore to themn that perpetuity in the copyright of
their works, of which the law has deprived them, and the reward of
literary labor will ultimately be in just proportion to its deserts. Ifno
inconvenience to literature arises from the perpetuity which has been
restored to the Universities, (and it is not pretended that any has
arisen,) neither is there any to be apprehended from restoring the same
common and natural right of individuals, who stand more in nced
of it.
However slight the hope may be of obtaining any specdy redress
for this injustice, there is some satisfaction in thus solemnly protesting
against it ; and believing, as we do, that if society continue to ad-
vance, no injustice will long be permitteu to exist after it is clearly
understood, we cannot but believe that & time must come .when the
wrongs of literature will be acknowledzed, and the Titerary inen of other
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genemtions be delivered from the hardship to which their predecessors
have been subjected by no act or error of their own.

Privossataic Journan, 1825.

Man has a natural right to the fruits of his own labour. That
which he calls into éxistence by the exercise of his limbs or faculties
5 as nruch his own as the limbs and fazulties themselves. Who else,
indecd, can claim any right to it? Why should a stranger posscss
himself of the benelicial produce of the labour of another? Would
not every one feel this to be uujust in his own case? The labour of
onc man cannot be the labour of another. The produce is the reward
of the labour, and ought to remain with him who has laboured, unless
he consent to part with it by compact or donation. If this be truc
with regard to bodily labour, must it not be so with regard to that
which is mental ? Are the operations of a man’s mind not his own?
Is the result of those operations not hisown? And shall not the be-
neficial recompense he his own also? The property which a man has
in the produce of his own mind is founded in the very constitution of
nature. It has a more solid foundation than property of any other
kind. It has a great advantage over property gained by occupancy,
which was at first common, and required some act to render it the
property of an individual, This was originally the author’s ; it never
was common, and never ought to become so, but with the full con-
sent of the natural proprietor.

Literary property, then, has its origin in reason and justice. The
right of property of course implics the sole right of using and disposing
of it ; and this right is, in fact, acknowledged by the law, so long as
the author refrains from publishing his manuscript, He may with-
hold it altogether if he will, and his descendants may refain it in their
possession for ever, and no one can compel them to publication; nor
can any onc lawfully publish it without their consent. What differ-
ence can the fact of publication make, or rather what difference ought
it to make? It has heen said, that an author, by publishing his work,
abandons the possession of it,—an assertion almost too idle to deserve
notice. A man who lends his horse does not abandon his right in him.,
Because, for a time, his corporal possession has ceased, we do not
conclude that he never intends to resume his property. But then it
has been said, that the author cannot reclaim that which he has parted
with. The reader has absolutely purchased the book, and has a right
to do what he will with it. The reader has indeed purchased a certain
copy of a work, and the author cannot demand it back. It is impos-
sible for him to repossess himself of the ideas which he has imparted
to the mind of the recader ; and, if possible, he would have no rightto
doit; because the reader has honestly bought and paid for them : of
all the knowledge that the book contains, he may avail himsclf for im-
provement or delight. But, because he has a right to the full use
and enjoyment of his own copy, can it be inferred that he has there-
fore a right to multiply copies for his own pecuniary emolument > A
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man who has a right of walking in the garden of another, may exer.
cise this right according to the conditions upon which he holds it, K
may walk in the garden for his health or pleasure: he may possibly be
entitled to introduce his friends; but the garden is not his, ang j
must not dispose of the produce of the trees for his own advantage, o
in any other way injure the pecuniary interests of the proprietor, A
man who has a spring of water upon his ground, may give or se]j
water to his neighbours; but, by so doing, he does not dispossess
himself of the spring. The houses in the metropolis, and other large
towns, are supplied with water by public companies. Upon conditiop
of the payment of a certain sum, the occupants of the houses are ep.
titled to as much water as they can consume ; but they must not make
it a source of profit. Although they may use as much water as they
will, they must not sell the smallest portion. A man who has a ticket
of admission to a theatre, has a right to enter the theatre; he hasy
right to all the entertninment which is there to he met with. If the
ticket be a transferable one, he may lend or let it for hire; but he
must not multiply tickets, and vend them for his own profit. He
who has access to the garden of another ; he who has the privilege of
fetching water from a spring, or has it delivered at his house; he
who has admission to a place of amusement, and all other persons ip
similar circumstances, must enjoy their benefits and advantages ac.
cording to the terms upon which they were granted by the proprietor
who had originally the sole right of using and disposing of them, We
must look at Ais intention. We must not conclude, that he has part-
ed with more than he evidently intended to part with. To suppose
that, without some cause, o man will abandon his property, is un-
reasonable. To determine, in the teeth of evidence, to the contrary,
that he kus done so, is unjust. Now, when a man writes, prints,
publishes, and sells a book, so far from intending to abandon the pe-
cuniary emoluments arising from its publication, he manifests a di.
rectly contrary intention. He does not give his book away. He does
not charge the mere cost of the paper and print. He charges some-
thing beyond this, which is the reward of his labour of literary compo-
sition, It is he who has laboured. It is he who is entitled to the
reward of the labour. It is he who, by demanding this reward, as-
serts his right to it. The same act cannot be the assertion of a right,
and the abandonment of it. ‘The act of publication for money is an
assertion of the right of property; therefore, it is not an abandon-
. ment,

Again, publication is not merely a declaration of the intention of
the author to appropriate the profits of the work to himseclf, but it is
the only means of making it profitable at all. Until published, the
world can derive from it no intellectual improvement, the author no
pecuniary advantage. Publication is the necessary act to make the
work useful to mankind, and beneficial to the owner. To discourage
learned and ingenious men from benefitting the public by their works,
is impolitic and unwise. To construe the necessary act by which alone
a literary work can be rendered profitable, to be destructive of the
right of the author, is not only harsh and cruel, but unreasonable.
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previous to publication, the work is the property of the author, and
of course he i8 entitled to its profits. But it can only be made pro-
fitable by publication. If publication, then, be a forfeiture of the
right of the author in bis own production, the very act which is
necessary to render the property a source of profit, divests him who
is entitled to the profits of his righit to enjoy them ; which is absurd.

It was thought necessary to urge thus much, to prove that a man
had a natural right to the profits arising from the productions of his
mind, and that this right was .ot abandoned by publication. These
points being established, it follows, that literary property is not created
by the Jaw, but restrained and limited. The right to this species of
property i3 & natural right; and as no natural right should be abridged
without good cause, it behoved the advocates for the present law to
show that good cause existed for its cnactment.

Now, what is the pretence usnally set up to justify the law in its
non-protection of the rights of literary men? It is this, that if copy-
right were made perpetual, authors, or their representatives, would
fix an unreasonable price upon books, and the public would thus be
deprived of the benefit of cheap editions of valuable works. There is
no reason to suppose that this would be the case. A literary pro-
prictor would find, as the bookselling trade now do, that his
interest would be more promoted by a small profit, upon a rapid and
extensive sale, than by a larger profit upon the slow sale of a smaller
number. Besides, if he were so far blind to his own interest as to fix
such a price as should nearly withdraw his work from circulation, the
public could rarely be injured. Works of imagination might, indeed,
be thus suppressed, but here the evil would end. All historians must
relate the same facts. The phenomena of nature are open to all
enquirers. 'The principles of art are not the inheritance of a single
individual, but arc possessed by numbers., 1f, therefore, the imbecile
cupidity of authors or publishers suppressed certain works of history
or scicnce, others, as good, would make their appearance, and by
being sold at a moderate price, would obtain universal circulation.
Even if the want could not be readily supplied, the evil is not irreme-
diable, The proprietor would not be allowed to demand for his books
a price that was altogether unreasonable. He who offers his goods
for sale, must be contented with a market-price. He may dewand the
highest market-price, but he bas no right to more. In this principle
is the protection of the public from imposition: and even if the worst
came that possibly could, and the proprietor were to refuse to reprint
his book, when necessary, the fact of its having been a certain number
of years out of print, might, without injustice, be regarded a5 an
abandonment of the property, which would then become cemmon.
No one would be able to recover damages for infringement of copy-
ri[.:;ht, without the verdict of a jury; and he who seeks redress for an
injury done to his property, must be prepared to shew that he has
taken reasonable care of it.

The objection tn the rights of literary property, which has just
been answered, proceeds, it should be observed, not upon fact, but upon
vague and unwarranted suspicion. In effect, it says, ‘¢ we dare not

Q
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trust you with your rights, because we suspect that you would make
an ill use of them,” y should this be suspected? No good rea.
son can be assigned why the descendants of literary men should pe
less honest or less liberal than other persons. Surely, then, the gh.
jection is of 8 most ungracious character. _

If it be desirable to encourage literature in a state, the easjegt,
as well ag. the most equitable, way of doing it, is by securing the rights
of literary property. An author has sometimes been compared with
the inventor of an ingenious machine. The latter must secure the
property of his invention by a patent, and it can be thus secured only
for a limited number of years. It has been argued, that an authoy
stands in the same situation as the inventor of a machine, and is oply
entitled to the same protection. Now, in the first place, the ingenigys
mechanic has a better chance of immediate success. If his machipe
tend' to shorten labor, or to perform it with greater accuracy, jts
effect will be immediately perceived, and within the limited term
secured by a patent, he will, most probably, be remunerated. With
regard to literary works, (more particularly when the subject is a
heavy one,) this probability does not exist. Secondly, the cases
are not parallel ; because the imitation of a machine is not the
original machine itself, but only one resembling it. The wood,
metal, or other materials constitute the machine. There is nothing
else necessary to its existence. The second machine is, therefore,
not the same as the first, It is a perfect imitation of it, and that
is all. Whereas the pirated book is the identical production of the
author. It is the very same in substance with the genuine book;
because its doctrines, sentiments, and language are its substantial and
essential parts. The paper and ink are only accidents. They consti-
tute the vehicle of conveyance from the mind of the author to the
mind of the reader; but they are not of the substance of the thing
conveyed. Lastly ; is it quite certain that ingenious mechanics are,
nnder the existing law, sufficiently protected? If they are not, is it
meant to defend one wrong by another? Men will be industrious
when the fruits of their industry are securcd to them ; but, when this
is not the case, why should they toil? Why should any ore devote
himself to any great literary labor, which will require the sacrifice
of the better part of his life, when the reward of his labor must cease
with his life, and he can preserve no portion of it for his family?
Will he not be tempted to apply himself to the production of works
of temporary interest, which require little or no mental exertion, and
which will immediately become a source of emolument? The ten-
dency of the law is, therefore, injurious to sound literature, by dis-
couraging raen from undertaking works of great dignity or lasting
utility, and seducing them by the prospect of gain to become mere
manufacturers of the trashy production of the day.—Works of
standard; merit not only require immense labor in their production,
but they make their way slowly in the world. Years generally elapse
before they will even repay the expences of publication; and, when
their value begins to be known and appreciated,— when their reputa-
tion 18 extending, and they are ahout to become as valuable ina
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commercial as in an intellectual point of view, the law stepd in to
«natch from the childrén the bréad for which thé father has labored,
and to consign to penury the posterity of him who has given his
days and nights tc his fellow men, in administéring to their most
refined pleasures, and promoting theif roblest interests. This is not
a répresentation of the mere possible éffect of the law.: Again and
again has it occarred, that the familied of literary men have languished
i indigence, while others hive béen enjoying thé profits which
in haturé, reaSson, and Justice should have been theirs: About
she middle of the last century, the grand-daughter of Milton was 4o
far reduced, that Dr. Johnson-solicited and obtainéd. ffom Cuarrick a
charitable beneft for her at Drury Lane Theatre.. Withinl a véry few
years, a member of the family of Shakspeare was working as a day-
laborer, in M‘Adamizing the roads of Warwickshire. Are these things
as they should be? Isit right that the natural representatives of
men of genins should be left to starve, while strangers are amassing
fortunes from works, upon which neither they or their fathers have
labored ? ‘The lives of literary mén are tob often passed amidst
disappointment, and penury, and sorrow. Would it not be a'consola-
tion to them to reflect, that though the reward of their labors was
pbstponed, and in their own persons they should never enjoy it, yet
that posterity would do them justice, and would not only soothe their
memory with famé, but repay their déscendants with wealth? Would
it not add to the gratification of him who enriched his library with
a-copy of Shakspeare, or of Milton, to know that he was contributing
to the benéefit of the families of the illustrious men, whose names are
the proudest in the annals of their country’s glory ?

In France, the term of copyright is fifty years. In Germany, it is
perpetual. In those countries there is no want of books. On the
contrary, they abound. Dr. Johnson observed long ago, that the
French had a book upon every subject. In Germany, this is even more
extensively the fact. 1t is not found, cither, that the proprietors put
upon their works a prohibitory price. IBooks are, In those countries,
remarkably cheap. A comparison of the state of literature in France
and Germany, with the state of tlie law, will strikingly illustrate the
truth of the homely adage, that ‘¢ honesty is the best policy.”

While authors in this country have been deprived by the statute
law of the full property of their works, they have been called upon <o
dontribute to the public convenience by presenting a considerable
number of copies to public libraries. In large and expensive works,
this is a heavy drawback upon their profits. It may possibly make
the enitire difference between gaining and losing. 1t is, at any rate,
hoth-unjust’ and crdel, at the same time, dnd by the same act, to
imposé' a héavy tax, and to diminish the means of paying it.

Let the laws relating to literary property then be amended. If
it be not thought advisable to render copyright perpetual, let the term
be considerably extended. Let not the literary laborer be the only
one excluded ‘rom the full enjoyment of the beneficial produce of
labor. Rarely, indeed, can he enjoy it himself ; but let him bequeath
it as an estate to those he loves, and when ke shall no longer he sensi-

Q 2
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ble of our attention or our neglect, let us pay his children, and h;g
children’s children, the debt of gratitude which we owe to him.

Lisrary oF UseFuL KNOWLEDGE, 1828.
Comamencement of Printing.

- The art was commenced soon after the murder of Henry v|
and carried on during the remainder of the reign of Edward 1V, ané
the reigns of Edward V. and Richard 111,, when the minds of thoge
most likely and able to encourage printing were seldom free frop
alarm for their own safety, their time much occupied, and their meang
necessarily reduced by the distracted and wasted state of the country,
and when little attention or money could be spared for literature,
England at this period was much behind France. Caxton was obliged
to have recourse to the French language for most of the works whig},

he printed.
It is supposed that Caxton returned to England about the year

1472, and brought with him the unsold copies of the translation of
Recueill. His first patron was Thomas Milling, Bishop of Hereforq,
who held the abbotship of St. Peter’s, Westminster, in commendam,
Caxton took up his residence, and established his printing-ofhce, either
in the immediate neighbourhood of the abbey, orin one of the chapels
attached to it.

That Caxton introduced the art of printing into England, and
first practised it here, was never doubted till the year 1642 : a dispute
arose at this time between the Company of Stationers and some per-
sons, respecting a patent for printing ; the case was formally argued;
and in the course of the pleadings, Caxton was proved, incontestably,
to have been the first printer in England. Soon after the Restoration,
a book was discovered in the public library at Cambridge, the date of
which was Oxford, 1468. The probability is, however, that the date of
thisbook is incorrect, and that it should have been 1478, not 1468 this
is inferred from its being printed with separate fusile metaltypes, very
neat and beautiful, from the regularity of the page and the appearance
of signatures ; and, moreover, from the fact, that no other produe-
tion issued from the Oxford press till eleven years after 1468, it being
highly improbable that a press connected with a University should
have continued so long unemployed.

Between the years 1471, when Caxton began to print, and the
year 1540, the English press, though conduected by industrious, and
some of them learned printers, produced very few classics. ¢“ Boethius
de Consolatione,” in Latin and English, three editions of “ Aisop,”
‘“Terence,’’ the ““ Bucolics” of Virgil twice, and < Tully’s Oifices,” were
the only classics printed. From Cambridge no classical work appeared;
and the University of Oxford produced only the first book of ¢ Cicero’s

Epistles ;” and that at the expense of Wolsey.

el S—
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1II. ON T'HE LIBRARY TAX.

The comments of writers on the subject of the library tax
are principally to be met with subsequently to the year 1812,
The additional remedy, in the shape of fine and forfeiture,
for pirating copyright, was confined by the statute to &ooks
registered at Stationers’ Hall ; we find therefore no complaint
of the exaction where the protection of the penalty was
sought for. When, however, it was determined that copies
of all books, whether registered for the sake of the protect-
ing penalties, or not, must be delivered, a general feeling was
very naturally excited against the exaction.

Mr. SsaroN TurnER, 1813.

As the delivery of copies cannot be contended for, as a matter of
right, independent of the statuie, the expediency of the delivery must
rest on one of the following grounds: either that it is unjust to take
away from the libraries & benefit which they have so long enjoyed ; or
that it is useful to the public that it should be continued.

On the first of these arguments it may be observed that this is
not a benefit which these libraries have actually enjoyed. ‘They have,
from the time the act of Aune passed to the present day, received
copies of no books but such as the proprietors chose to register;
they have never received copies of those which were not registered.

The registered books for at least forty or fifty years were but a
amall proportion of those which were actually published. Therefore
the question really is not whether the libraries shail be divested of a
benefit which they have long enjoyed, but whether literature shall be
subjected to a burthen which it has never yet borne.

It cannot be unjust to divest them of a more theoretical right,
grounded solely on an enactment which was not founded on any right,
rather than to intrench on that sacred right of property which apper-
tains to all individuals ; for in considering this subject no one ought
to lose sight of the important principle that the rights of private
property are sacred, and ought never to he intruded upon without the
last necessity. The salus publica is an imperious dictator, to which
every well regulated mind will cheerfully bow: but no considera-
tion less than the necessity of supporting the general welfare can
sanction the intrusion upon individual property. Unless thisis upheld
as a firm and sacred principle in legislation, all personal security is
endangered, and one of the best foundations of public prosperity is
shaken.—If this principle ought ever to be maintained in one case
more strictly than in another, it should be in that property, and
towards those individuals who have most signally benefited society.
In this respect the author yields to none. England, as it is, compared!
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with England as it was, before literature was cherished in it, demop.
strates the blessings which it owes to its intellectual benefactors.

But in taking eleven copies of every work compulsorily from jtg
author or proprietor, his right of property is directly invaded ; it g
invaded as completely as if it were to be _enucted that a silversmity
should give to ;gese public bodies cleven silver candlesticks, Sp long
as the act of Anne was construed to enforce-a delivery of those copies
only which the owner chose ta register, the cbjection would not so fully
attach. The proprietor had then an option—-of that he is now deprived,
gnd therefore the compulsory delivery of eleven copies becomes g
diregt infringement on that right of property which ought never t,
be violated, unless the welfare of the natian requires the sacrifice.

- Does the sqlus publica make this violation necessary ? Does it
exact this sacrifice ?

Let the extent of this sacrifice be first considered. The act of
Anne directs the best paper copies to be delivered. Now the actug)
amount of eleven best paper copies of the following eleven works
would, at their selling price, be £5,698: 1s.

£ s d
11 Daniel's Oriental Scenery, 6 series, 200 guineas - 2,310 0 o
11 Lord Valentia’s Travels, 3 vols. largest paper, 50 ¢ 577 10
guineas (N.B. only 50 of such printed) - 3 0
11 Salt’s Views, 26 guineas - - - - - 800 6 ¢
11 Bloomfield’s Norfolk, 11 vols. 4to. 22 guineas (N.B.
only 120 copies printcd; 2 copies only printedon > 254 2 o0
large paper, worth 100 guineas each) -
11 British Gallery of Engravings, large paper - - 1,065 13 6
11 Costumes of the World, 7 vols. - - - 532 ¢ 6
1! Dryden’s Works, 18 vols. - - - - - 13812 o
11 Sir R. Hoare’s Ancient Wiltshire (only 60 printed)- 207 18 0
11 Giraldus, 2 vols. 4to. - - -~ - - 127 1 0
11 Perry’s Conchology - - - - - 18416 0
£5,698 1 ©

Numerous lists might be added to these. We will only mention
a few striking individual cases.

A new edition of Wood’s Athene Oxonienses is preparing with
additions. The price of each copy of this, on the best paper, will be
seventy-two guineas. If the editor be compelled to give away eleven
copies of this work, it will be a loss to him of £830.

A new edition of Dugdale’s Monasticon is preparing with additions.
The subscription price of this on the best paper is 130 guineas for
each set. This will be a very expensive work to the reverend gentle-
man who has undertaken it, from the number of plates which it will
“contain. If he should be competled to give eleven copies of this, it
will be a loss fo him of £1,500.

TheRev.F. F. Dibden is well known to be publishiug a new edition
of Ames’'s Typography, with many valuable additions, the fruit of his
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active and unwearied researches. This work will be completed in six
volumes, of which the price is six guineas each volume for the best
paper. - The loss to him, if he must give eleven copies, will be above
£400. -

Eleven copies .of Mr. Nichols’s History of Leicestershire would
he to him a loss of £288: 15s. '

Eleven copies of his ‘‘Bibliotheca Topographica Britannicu,™
ten volumes quarto (of which in the whole only 25¢ copies wete
printed, and all on small paper), £231.

Eleven copies of Mr. Gough'’s Sepulchral Monuments (only 250
Priﬂted) 3 £277-

Several works are now in the press that will cost from fifiy to
seventy guineas each, of which the value of eleven copies will be from
£500 to £700.

These individual cases (and a greater number of others precisely
similar at this moment exist, and might be mentioned) are not the
cases of gentlemen with large fortunes publishing books. Indeed,
instances are rare of gentlemen of fortune risking any part of that in
expensive publications. These, and such like, are the cases of public
spirited authors, who, with a laudable zeal for literature, and an honor-
able desire of an honorable remuneration froin the public for their
labors, undertake these arduous, troublesome, and expensive works. But
shall they not be protected from attacks which tend so directly to take
from them a large portion of the profit which they are entitled to
expect ?

] Thus stands the case as to large paper copies, and it is probable
that every one will feel that the delivery of these ought to cease.

We will now statethe case on the delivery of eleven common paper
copies.

P One most respectable publisher took the trouble to make an
accurate calculation of the sum to which the delivery of eleven copies,
on common paper, of all the books he had published for the last three
yvears would have amounted, and he found that the amount would
have been £1,436 : 9s. 3d. Another highly respectable publisher has
stated, that on the average of his publications for the last ten or
twelve years, the eleven copies would have been to himr a taxation of
sbove £300 a-yeer, exclusive of works in which he was but a partner.
If there had been time to have collected from every publisher the
amount of the sacrifice which he would have made by the delivery of
eleven copies of all books published by him, the aggregate of the
whole would have surprised the reader. But from these two instances
the total amount of eleven copies of every work, even on common
paper, that is published in Great Britain and Ireland, may be con-
jectured ; and it may be fairly asked, if a taxation so heavy as this
ought to be imposed on the authors and owners of literary property ?

A few instances will show how heavy the burthen will be on the
common paper copies. The delivering of eleven copies of the follow-
ing fifteen works, on common paper, would have cost the publishers
2,699 : 8s. at their selling price.
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£ s d

Johnson's Poets, 21 vols. 8vo. by Chalmers - - 275 0 ¢
British Essayists, 45 vols. 18mo. - - - - 116 10 ¢
Novelists, 50 vols. 18mo. - - - ~ 138 12 ¢

Bowles' Pope’s Works, 10 vols. 8vo. - - - 5715 o
Wakefield's Pope’s Homer, 9 vols. Svo. - - - 4411 o
Dryden’s Works, by Scott, 18 vols, 8vo, - - - 103 19 o
Swift’s Works, by Nichols, 19 vols. Svo. - - - 89 0 o
Camden's Britannia, 4 vols. folio. - - - - 184 16 ¢
Miller's Gardeners' Dictionary, 2 vols. 8vo. folio.- - 161 14 ¢
Buffon's Natural History, 20 vols. 8vo. - - - 182 0 ¢
Aiken’s Biography, 10 vols. 4to. - - - - - 178 5 o
Inchbald’s Theatre, farces and modern Theatre,42vols. 18mo. 121 16 ¢
Somers’s Tracts, 10 vols. 4to. - - - - - 346 10 ¢
Hatleian Miscellany, 10 vols. 4to. - - - - 381 3 ¢
State Trials, 21 vols. royal 8vo. - . - - - 363 16 ¢
12,699 8 o

Those gentlemen who have attended to the nature of the publica-
tions that perpetually issue from the British press, will know that thig
list might be made very extensive. So that it is clear that to emanci-
pate literature from the delivery only of the best paper copies, will not
be a sufficient relief. Unless Parliament also extend the relief to the
common paper copies, the burthen will still be severe, and will fre-

quently operate to prevent the publication of many works, on which
the chance of their sale is uncertain.

Sir EcerToN Brypaees, Bart. M.P’. 1818.

[ am bound to ask (though some of the public bodies may affeet
.0 repel the question indignantly) what do they do with this indis-
criminate mixture of cxpensive and useful works and contemptible
trash ? Where do they deposite them ? Do they keep them in order?
And do they bind them? If they do, would not the funds expended
in paying the binder, the house room, and the librarians for thus
dealing with the mass of rubbish, be more generously and more
usefully expended in paying some small portion of the price of the
valuable works?  If they do not, what becomes of the alleged color
of their claim—that of public use ?

Thecopyright act, as now put into force, is the most perfect instru-
ment of collecting and disseminating all the mischiefs Howing out of
an abuse of the liberty of the press, which human ingenuity has ever
yet contrived. Thusis brought together in each of eleven public
libraries dispersed in the three great portions of the empire all that is
silly and ignorant, all that jis seditious, all that is lascivious and
obscene, all that is irreligious and atheistical, to attract the curiosity,
and mislead the judgment and passions, of those for whose cultivation
of solid learning and useful knowledge these gratuitous supplies are
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pretended to be enforced. Nothing short of such a law could have
brought many of these contemptible, disgusting, and contagious pub-
lications out of the obscurity in which they would otherwise soon
have perished. Here they remain registered in catalogues preserved
on shelves and protected for posterity, with all the care and trustiness
of public property.

How are they to be separated from the valuable matter with
which they are intermixed ? To whom is such a discretion to be
confided ? If once they are allowed to muke waste of what they do not
want, where is it to end ? Abuse will creep upon abuse: from waste
it will come to gift or sale!

But if every thing be kept, the room, the trouble, and the
expense will soon become overwhelming. Already the libraries begin
to complain heavily of the inconvenience.

In thirty vears the united catalogues of the books thus claimed
by the eleven libraries will amount to ten folio volumes of 600 pages

each, eizhty-two articles in a page. T'he whole number of articles
will not be less than half a million.

e il

Lvidence before the Committee of the House of Commons, 1818.

Mr. Owen REEs.

Have the goodness to inform the Committee what sum has the
delivery of the eleven copies, under the copyright act, cost your house
since July, 18112 I presume you mean from the date of the passing
of the act in 1814. From the nearest calculation we are enabled to
make, the actual cost of the books delivered upon the whole, since
the passing of the act, is about £3,000.

Have you, in conzequence of the burthen of this delivery, declined
printing any works which you would otherwise have undertaken ?
Yes; we have declined printing some works, particularly a work of
Non-descript Plants, by Baron Humboldt, from Scuth America; being
obliged to deliver the eleven copies, has always weighed very strongly
with us in declining other works.

Have the libraries demanded all books promiscuously printed, or
have they made any selection? Every book entered at Stationers'
Hall has been sent to them. No selection has ¢ver been made ; nine
copies of all books have been demanded, and eleven of all, with the

exception of novels and music, which have not  ¢n demanded by two
of the libraries.

What duty do you pay upon paper? The duty for paper used
for printing is from 20 to 25 per cent. on the value of the paper.

Was it not usual, before the passing of this act, for the public
libraries to subscribe to, and frequently to purchase, learned and very
expensive works ; and did not authors calculate on the Universities as
probable purchasers of the work they were about to bring forward?
They certainly have looked to the Universities as subscribers or pur-
chasers of these books ; and upon examination I find it was the custom
of some of the libraries, who can claim books under the act, to sub-
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scribe to expensive works, and that within fourteen years aftor the

passing of the act of Aune. . _
Have not some valuable books been discontinued from want of

sufficient subscribers ? Yes, there have been important works, which

have been abandoned for want of sufficient encouragement :w
Rev. Mr. Bourchier’s Dictionary of Qbsclete and Provincial Words,

Dr. Murray's (the Editor of Bruce's Travels) History of Lap.
gunges.

Translations of Matthew Paris, and other Latin Historians,
William of Malmesbury only published. (ne more has been
translated, but not published.

An extensive British Biography, arranged il} Periods. A consi-
derable portion of this work has been written by some of the

first writers of the present day.
The collected Works of Sir Isaac Newton.
Hearne's (the Antiquary) Works.

Collections of thetIrish Historians.
Bawdwen's Translation of the Doomsday-Book, after the Trans.

lation was finished, and one volume and a half printed.

What do you apprehend to be the effect of the delivery of these
copies to the public libraries? The effect I conceive to be that they
interfere with the sale of books from persons who would otherwise
be purchasers, having access to the libraries, and being enabled to
borrow the books, some of them being circulating libraries, as is the
case with the Advocates’ Library at Edinburgh, and the Aberdeen
Library. From Aberdeen, I have had complaints from booksellers
that they find their trade considerably injured by such books being in
circulation, and that formerly they supplied the King's College with
books to a considerable amount; that their accounts at present area
mere trifle, and that some of their books have been sold to a circu-
lating library.

Can ynut state in any given period what you have paid for adver-
tising books :  In the Iast twelve months we have paid for advertising
in newspapers alonc £4,638 : 7s. 84.

Do you know what proportion of that goes to Government? |
should conceive about £1,500 of that goes to Government.

In point of fact, according to the act in 1814 having been passed,
have you not heen obliged to deliver some very expensive works of
old English literature, which otherwise would not have been demand-
able® We have. -

Has not that demand had an effect, among other reasons, of in-
ducing you not to embark in other reprints of the same nature? It

has.

Mr. Ricuaarp TaAviLoR.

What description of books do you apprehend to be principally
affected by the declivery of the eleven copies to the public libraries?
State the different kinds of books that you think are most affected by
this law. I think that all the most important works, which farnish
the materials for the advancement in the sciences, are those by which
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the least is gained ; or 1 should say, rather the most is lost by these

who undertake themn ; such as records of experiments in chemistry and

other branches of physics. Astronomical observations, such works

as Bradley's Observations, and Dr, Maskelyne's, if they hed been

published at private expense, must have been published at a loss ;

because the demand for them is very limited, and the expense of
printing would be very great. Bradley’s Astronomical Observations are
published in two volumes, folio, and Dr. Maskelyne's, in four or five
volumes. I should observe, that all table and figure work costs twice
as much as common printing, on account of the greater trouble in
composing such work, Such works as these furnish all the materials
from which the science of astronomy can be advanced. All these
works are of infinite value to science, and cost the authorsan immense
deal of labor, as they are frequently the result of their observations
during a great portion of their lives. Elementary, or popular works
of astronomy, may be objects of gain io the hocksellers; but no book-
seller could be induced to publish the astronomical observations of
any gentleman, who might have an observatory of his own, and who
might have been making cbservations for many yvears. Of mathe-
mmatical works, the maost profound are the least likely to attain a
considerable sale. A gentleman, whom I have known for many years
as one of the most munificent patrons of seicnce, who has expended
perhaps more than any man in publishing, and enabling others to
publish, valuable mathematical treatises, I mean Baron Maseres, the
Cursitor-Baron of the Exchequer, once told me that the produce of
the whole sale ¢f his Scriptores Logarithmici, (which is a collection of
the most valuable mathematical tracts, reprinted at his expense) did
not pay for the binding of the presentation-copies which he gave

away.
Mr. Joun CLARKE,

Have you lately declined the publication of any law-boaks with

the improvement of notes ? I have.
What are they? One of them was Mr. Anstruther's Reports.

Any others ? Not immediately that I recollect. I have made re-
prints of law-books, without the addition of notes or improvements.

Why did you decline the publication of them with improveinents?
Because if I had added the notes, I should have been necessarily
obliged to deliver the eleven copies to the public libraries.

If you merely published the reprint of any book without addition
or improvement, you would not be liable to deliver the copies to the
Universities? I should not, having delivered them before.

Should you decline republishing a book with notes for that reason? |

I should 1n some 1nstances.

Mr. RoserT BAaLDwWIN.

What do you apprehend to have been the effect of the regulation

for the delivery of the eleven copies to the public libraries, upon the
bookselling trade in general ? 1 think it has been a heavy loss to the
bookselling trade, and, in some instances, it has operated to check
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the jublication of books, and particularly to prevent additions apq
irprovements to old editions of books.

In the demand made by the public libraries to the bookseller, hyg
any reg.wrd been paid, either to the utility of the respective bookg
demanded, or to the books previously delivered by the publisher? Nope
at all ; they have been taken indsicriminately. I should suppose that
if a sum of money was allotted to the Universities to purchase books,
they would not purchase one in ten of what are published, yerhaps
uot one in twenty.

Do you think that the depositing of the eleven copies in these
public libraries, has any tendency to take away private purchasers
Certainly, I think it must.

Does it not, in your opinion, supply gratuitously many people
who would otherwise be purchasers? I should think it would.

Do you conceive the evil is to be at all counteracted by any sup-
posed notoriety given to those publications, by the depositing of such
copies in the public libraries? Not by any means.

Do you conceive that your publications acquire any advantage by
any such supposed notoriety? We do not consider the supposition of
notoriety arising from the depositing of the books, to he well founded,
or productive of any advantage ; if we did, we should send the baoks
to the public libraries without any compulsion.

Mr. Joun MURRAY.

Did you not publish the Costumes of various Countries ? Yes,

Was that an expensive work? It was very expensive.

Should you now hesitate in the publication of such a work, know-
ing that you would be compelled to deliver eleven copies to the eleven
public libraries? Certainly I would.

Were you not concerned in the publication of the Harleian Mis-
cellany, Lord Somers’ Tracts, and Piers Ploughman’s Visions? Yes,

Would you, knowing that yoa are compelled to deliver eleven
copies of all works, be disposed to engage in the publication of such
books? In the publication of Piers Ploughman’s Visions, I think I
should not have engaged in it, if I had to deliver the eleven copies ;
but as to the other two hooks, it might, perhaps, be matter of consi-
deration, |

But would the delivery of those elevesn copies make you hesitate?
Certainly ; the number to be printed being so himited, even of those,
and the expense of the Harleian Miscellany and Lord Somers’ Tracts
so great, I think I should hesitate.

The wholesale price of these eleven copies would amount to a very
large surn? It would be a very serious object.

What may be the amount of the books which you may have
delivered at Stationers’ EHall since the passing of the Act of 1814 ? The
amount of the sale price to the public is about £1,700, and as those
books had a very swift sale, I consider that I am the loser of that sum,
deducting 25 per cent., which would be the sum at which the greatest
part of those works would have been sold, I would deduct about £420,
the whole loss then would be about £1,275.
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Do you not consider the compulsory delivery of eleven copies of
every book that is published, as a very heavy tax on those who spe-
culate in the publication of books, in addition to the very high duty
on paper and - “vertisencents? Very much indeed.

In mak:. . the demand, do the libraries omit the reprints of such
works as they may already have in their libraries, or is their demand
a sweeping one of every book entered at Stationers’ Hall, whether it
be a reprint, or an entirely new book ? According to m y observation,
they make a sweeping demand of every book.

Did you not publish Mr. Duppa’s Life of Michael Angelo? Ves.

Was not that a work in which the delivery of the eleven copies
would have been a great injury and inconvenience to you? Yes.

You also published D'Israeli's Character of James the First >
Yes.

What number of that book did you publish ? Y published 250.

After the sale of the whole of that edition, were you not obliged
to buy up or collect some copies of that work, to make up the eleven
to be delivered to the public libraries? I was.

Upon the whole, you consider the gratuiious delivery of eleven
copies to the public libraries as a great grievance? Yes.

Mr. Winniay DaNIEL.

Has the act, directing the delivery of eleven copies to the public
libraries, had any effect upon any publications which you have made,
or which you had intended to make ? Checking many.

Will you be so good as to state what effect it had upon you indi-
vidually? It has prevented the continuation of a large folio work,
intituled Oriental Seenery. It has prevented also a reduced edition of
an African work, another of Ceylon, “ A Series of Scenes and Figures,
illustrative cf the Customs of India, and of Persons and Animals pe-
culiar to that Country.” 1 believe these are the chief works which

the act has checked me in proceeding with.

Mr. WirLias BernaArRD CookE.

Are you not publishing a work upon the ruins of Pompeii? Iam.
What would be the price of a complete copy of that work: A
complete copy would be sixteen guineas, and the price of the copies

upon India paper 32 guineas.
Is that the retail price? Yes; the retail price to the public.
Then what will be the amount of eleven copies at the retail price ?
£201 : 12s., becausc the finest copies are claimed Dy the British

Museum.
If the act of 1814 had not passed, should you have expected

any of the libraries to have heen subscribers to the work? I certainly
should, because the British Museum had purchased the first edition of
the Thames, and have discontinued purchasing any other work since.
Has the delivery of the eleven copies, in your opinion, operated
to discourage such publications? Most certainly.
Had you any hesitation in undertaking the work of Pompeii ?
I certainly bad, in consequence of thase eleven copies.
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Mpr. Jostrn HaRDING.

Are you a bookseller? Yes. ‘
And a partner in the house of anmitﬂ]gmn’ Hughes, Harding,

Mavor, and Jones, in Finsbury-square? Yes. |
Are you at present engaged in the publication of aiy works of

considerable expense? Yes. -

What works are you publishing of that description ? We are pyl)-
lishing an edition of Dugdule’s Monasticon Anglicamiin, in foyr or
five folio volumes ; Dugdale’s History of St. Paul’s Cathedral; Pop.
traits of Illustrious Personagles of Great Britain, in two folio volumes,
with 120 Portraits and Memoirs; Ormerod’s History of Cheshire ,
Wood’s Athen® Oxoniensis, in six volumes ouarto ; they are the prip-
cipal works we are publishing at this time. |

What will the delivery of eleven copies of these works amount t:
The deliveryof eleven copies of these works will amount to £2,198: 14y,

Can you state the comparative prices of English books printed in
London, and the same books printed abroad? 1 have the prices of sonje
English books, printed on the Continent which may throw light upen
that question : Gibbon’s Miscellaneous Works, with his memoirs,
printed at Basle in seven volumes octavo, are sold retail for €wenty-
five francs, which amounts to sbout a guinea. The price of the
London edition of the same book in five volumes octavo, ig
£3: 5s.; Hume'’s History of England, from the Invasion of Julius
C=sar to the Revolution in 1688, published in twelve volumes octavo,
is sold at forty-five francs retail price, which is about thirty-eight
shillings ; the price in London is &£3 : 12s. small paper, and £5: 12, if
printed on large paper ; Robertson’s History of Scotland, published
in three octavo volumes, is printed, and sells for twelve francs, about
ten shillings, the price of the London edition in three octavo volumes
is €1 : 1s.; Roscoe’s History of the Medici Family, published in four
volumes octavo, is sold for sixteen francs, about 13s. 4d., the London
priceis £1: 11s. 6d.; Pope’'s Works, with notes by Warton, published in
nine octdvo volumes, are sold for twenty-five franecs, abeut a guinea,
the London price in fen volumes octavo is five guineas; the price of
Johnson and Stevens’s Shakspeare, published in twenty-three volumes
octavo, with sixty plates, is sixty francs, about £2: 10s., the London
edition, published in twenty-one volumes octavo, without any plates at
all, is sold at twelve guineas on small paper, and on large paper for
eighteen guineas.

Have you declined publishing any works from the pressure of
delivering eleven copies, besides Mr. Ruding’s << History of the
Coinage?”’ Yes, we have.

Is there any inconvenience in stating what they are? We have
declined republishing Alexander Barclay’'s ¢ Ship of Fools,” a folio
volume of great rarity and high price. Our probablce demand would
not have been more than for one liundred copies, at the price of twelve
gruineas each. The delivery of eleven copies to the public libraties
decided us against entering into' the speculation. There is another
work which we have declined printing, materially from the pressure of
the eleven copies, which is a work of great value: it is ** A Series of
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Views relating to the Architectural Antiquities of Normandy,” by Mr.

Cotman of Yarmouth; it is a work peculiarly interesting to antiqua-
ries and to architects, but to few other classes of society.

Mr. Joun MarTIN.

Are you not engaged in the publication of Mr. Dodwell’s Scenes
and Monuments of Greece? We are.

What would be the price of a complete copy of that work ? About
thirty guineos. | .

Should you expect any of the elcven libraries to be subscribers to
this work, if the copies were not delivered in pursuance of this legal
obligation ? I should expect they would. I see by a reference to a
book on the same subject, Mr. Mills's *“ Magna Gracia,” that there
are cntered amongst the subscribers, the University libraries of
Cambridge; Trinity College, Dublin ; and several ather colleges.

Does the placing eleven copies in these eleven libraries in your
opinion benefit or injure the sale of the work ? I should conceive that
any work so expensive as this would be materially injured by such
delivery. 1t would have an injurious tendency:.

If the law which requires the delivery of eleven copies to the
public libraries continues, do you propose to publish the work without
letter-press?  If that provision for the delivery continues, we shall
publish it without letter-press.

Was any aund what application made to you on the part of the
French Government to have this work to publish at Paris? The pro-
position was made to the author when he was in Paris; and on his
return home, the work was shown, at the request of the I'rench Insti-
tute, to the French Princes, to the Officers of the French Government,
&c., and by them an offer was made to publish the plates in four
volumes folio, each volume to contain one hundred plates, with accom-
panying letter-press; but the author wishing it to be published in
this country, declined the proposition.

Would it have been more heneficial to the author to have pub-
lished at Paris? I should conceive it would certainly.

Mr. CHARLES STOTHARD.

You are publishing the Monumental Eftigies of Great Britain ?
Yes.

The price is twenty-eight guineas the large paper, and tiventy-
ruineas the small?  Yes. |

Do you publish the work on your own account? Certainly.

Do you conceive that the delivery of the eleven copies to
the public libraries is a great grievance? A very great eue indeed,
for I believe that if I had known it when I commentced the work, I
should not have begun it.

Do you conceive, that subject to the delivery of the eleven copies
¢hat work could have been published by a bookseller? No, certainly
not, nor at its present price. Indeed at its present price it is impos-
sible, when the work is completed, that I can sell it at that price. In
order to sell it, I must raise it one quarter above its present price.
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Mpr. Samuern Liysons.

For twenty-five years I have been preparing for publication gy
extensive work on the Roman Antiquities of Iingland, entitle

 Reliquie Britannico Romane,” consiating of more than 160 plates
in folio, many of them forty inches by twenty-three, on which work I
have already expended £6,000. From the nature of this work, which
requires that the greater part of the plates should be colored to
render them intelligible, it is not probable that more than a hundred
copies will ever be completed ; and if the whole of that numberp
should be sold at fifty guineas a copy, I should not reimburse my
expentes. In the two first volumes of this work already published, I
have given a short letter-press description of the plates; but finding
under the last Act of Parliament for the encouragement of learning,
my continuing to give such printed explanations would subject me to
the heavy tax of eleven copies of my work for the public libraries, and
deprive me of several of my purchasers, some of those libraries
having bought my two first volumes, I have determined to omit any
letter-press, and have engraved my title pages and list of plates, I
am convinced that few books of antiquities or natural history, consist-
ing chiefly of piates, which are attended with a very heavy expense, and
especially those which require {o be colored, can be published in
this country with letter-press, if the editors are thereby liable to Le
taxed with the delivery of the eleven copies for the public libraries;
and that the publishers will be under the necessity either of omitting
any printed description, or having them printed on the continent,
where much would be saved in the article of paper alone, the price of
the larger sorts of which i1n this country is extremely high, in conse-
quence of the heavy duty on them.

You are Keeper of the Records of the Tower of London, and
greatly acquainted with works of English Historyin every department ;
do you consider that the eleven copies demandable by the public libra-
ries are a great discouragement to such persons as would otherwise
adventure the publication of ancient English documents? I can
hardly ventere an opinion upon that ; generally speaking, it is a very
great discouragement to literature ; to books of a certain expense, or
to books of which very many large impressions are printed, and that
are like to have an extensive sale, it might be of very little importance ;
but certainly in large quarto volumes attended with heavy expenses,
and which take many years before :  ir expenses are repaid, the giving
up eleven copies in the first instance is certainly a veryheavy taxation.

Mr. SAMUEL BrookE.

What is your line of business? Printing and publishing.

In what pecnliar line ? Particularly in the law line.

Have you experienced any inconvenience or injury from the pro-
visions of the Copyright Act? 1 am very much aggrieved by the
necessity of delivering eleven copies of the works which I’publish,
principully law works, on which it falls very hard.

In what manner do you conceive law works are particalarly
affecied by the delivery of the cleven copies? The temporary nature
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of their matter makes 1t necessary to confine their editions to a com-
paratively small number of copies, and the expences of printing and
editing are so great, that the deduction of eleven copies is a very
serious evil as attaching to every new edition.

Mr. RoneRrT Harpineg Evans.

In very expensive works, particularly of scientifie illustration, can
you speak to the operation of the act of 18147 I conceive it to be a
very heavy and very grievous imposition upon the bookseller, and
such as is not levied by any other country in Europe.

Have you found from your own experience that, that act, has
operated to the discouragement of any literary production to which
you refer 2 Certainly it has prevented the printing and publishing of
several editions of the classics, which were about to he printed at the
time the act passed, but which were 1aid aside by the booksellers in
consequence. | =

Specify a few of those books to which you allude that happened
to be within your recollection? For instance, Damm's ‘“ Lexicon to
Homer and Pindar,” and a reprint of ‘ Brotier Tacitus.” These were
laid aside.

In making a contract with the author of a book, would the eleven
copies that are to be delivered to the public libraries be taken into
the account, and charged against the author. Suppose you were to
reprint an old book, such as ‘“Corpus Rerum Anglicanum,” should
you take the eleven copies into account and.charge them against the
author ? Certainly I should take it into the account; and I <hould
conceive, that literature would be injured by the operation of this
obligation, because the author must participate in that loss.

Al .

Mr. Tnomas Fisner, 1817.

Observing myself publicly called upon to explain, why, a publica-
tion, which was commenced in the year 1808, upon paintings discovered
at Stratford-upon-Avon, in Warwickshire, has not yet been completed
in the manner then proposed, I feel it to be a duty which I owe to the
public to afford the required explanation.

The work in question, was undertaken at a period, when the
practical interpretation of the Copyright Act of the 8th year of Queen
Anne had, for exactly a century preceding, left authors and publishers
at liberty to judge for themselves, how far the protection held out in
that act, was desirable to them at the price they were called on to pay
for it, viz. eleven copies; and, according to the decision of their own
judgment, it was optional with them, either to register their works
under the provisions of this and a subsequent act, and thus to sacrifice
cleven copies, or to omit such registration, and leave their works
open to piracy.

Estimating, from the character of my work, its probable circula-
tion at a very small number, and considering the laborious manner
in which every copy was to be finished in colors; convinced also, cf

R
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the impossibility of any profitable piracy under these circumstances
(and T conceive nothing but the hope of profit will induce piracy), 1
resolved on executing an impression of only 120 copies of the paintingg
at a polyautographic press; by the eventual sale of which impressiop,
chiefly amongst students in antiquity, I expected to obtain a very
small remuneration for my labor.

For the accomplishment of my design, I had obtained access to
materials, original and interesting, beyond the general run of topogra-
phical publications; and, in the confidence of suceess, I certainly digd
intimate a purpose of completing the work, by the addition of copper-
plates and copious letter-press, thereby intending a memoir of the
ancient fraternity or Guild of Holy Cross at Stratford-upon Avon, at
whose cost these paintings were executed, to be compiled from the
authentic records of the Corporation.

But, unfortunately, while the materials for the fourth part were
in a state of considerable progress, a question was brought under legal
discussion, arising out of an unconditional claim, made by one of
eleven privileged bodies, to receive from the proprictors of all works,
without purchase, and without exception, one copy of every literary
performance, even although it might not be deemed expedient by the
author to claim the protection of the Act of Queen Anne for the
copyright,

Mr. Brougham’s arguments against this claim in the Court of
King’s Bench appeared to me at the time, and have ever since appeared
to me, just and convincing ; those of the opposite party had this obvious
defect, that they led to a result prejudicial to that literature which the
Act of Queen Anne, inits preamble, expressly professed to befriend.
A decision, liowever, was obtained, favorable to the claim; on the
legal validity of which there could be no question, whatever doubts
might exist as to its accuracy.

Under these altered circumstances, I conceive myself justified in
declining either to involve myself in the predicament of attempting
to evade the law, which is repugnant to my feelings——or of submitting
to an unreasonable loss of property, which I have a right to avoid,—
or, as a remaining alternative, to involve myself in legal disputes with
powerful and wealthy bodies, who, with ample funds, ond a host of legal
retainers, have, by an extraordinary plea of poverty, obtained the
sanction of the legislature to their claim.

To the yet unpublished plates of my Stratford-upon-Avon, the
subscribers will be welcome, as soon as 1 can put them together;
and I am not yet so far advanced in life, but that 1 entertain a hope
of being enabled to complete my original design, when the legislature
shall have perceived, as it unquestionably must in a very few years
perceive, the prejudicial consequences to literature and science of the
law as it now stands.
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REPORT OF THE COMMITTEE OF TIIE HOUSE OF COMMONS, 1818.

In no other country, as far as the Committec have heen able to
procure information, is any demand of this kind carried to a similar
extent ;—in America, Prussia, Saxony, and Bavaria, one copy only is
required to be deposited; in France and Austria, two; and in the
Netherlands, three; but in several of these countries the delivery is
not necessary, unless copyright is intended to be claimed. They are of
opinion, that one copy should be delivered in future to the British
Museum ; and that in lieu of the others, a fixed allowance be granted
to such of the cther public libraries as may be thought expedient.
Upon an average, it appears that the price of one copy of every book
entered at Stationers’ Hall would be about £500. If it should not be
thought expedient by the House to comply with this recommendation,
they think it desirable that the number of libraries entitled to the
claim should be restricted to those of Oxford, Cambridge, Edinburgh,
and Dublin Universities, and the British Museum. They advise, also,
that books of prints, wherein the letter-press shall not exceed a cer-
tain very small proportion to each plate, shall be exempted from
delivery, except to the Museum, with an exception of all books of
mathematics ; that all books, in respect of which claims to copyright
shall be expressly and effectually abandoned, be also exempted; and
that the obligation imposed on printers, to retain one copy of each
work printed by them, shall cease, and the copy of the Museum be
made evidence in lien of it.

e e il sl——

QuanrrerLy Review, 1819,

It is argued that the bookseller may and will increase the price
of a book in consideration of the tax. The reply to this is, that
books are already too dear—so dear, that their sale in a foreign market
is diminished by this cause to a very great degree, almost indeed
destroyed. And this is one reason why our literature is so little known
on the continent. Such works as happen to have a reputation
there, are printed there, and sold for less than half the selling price of
the same works in England. The Americans continually complain of
the dearness of our books, and it operates in their country to lessen the
sale of those which they do not print for themselves. With the tax upon
advertisements, with the duty upon paper from 20 to 25 per cent.,
books are necessarily dear, and they can bear no additional tax. It
must be also remembered that every English book printed abroad is a
loss to the revenue of so much duty on paper. Hence, whatever tends
to induce publishers to print English works on the continent, 15 an
injury to the country at large.

el

The most amusing part is, that the advocates of the Universities
take credit for promoting the interests of literature, and especially for
having originally suggested an extension of copyright in favor of
authors or their assigns. They are indeed notable friends to apthors,

R
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and have treated them as lovingly as Isaac Walton’s Piscator
instructs his pupil to handle the frog :—*‘ Put your hook into his mouth,
which you may easily do from the middle of April till August, and
then the frog’s mouth grows up, and he continues so for at least six
months without eating, but is sustained ; rone but he whose name ig
Wonderful, knows how. I say, put your hook through his mouth
and out at his gills, and then with a fine needle and silk, sew the
upper part of his leg with only one stitch to the arming-wire of your
hook, and in so doing, use him as though you loved him."” Baut
unlike the frog, the author cannot subsist for six months without
eating ; and there is also another point of dissimilitude, that as hijs
mouth dees not grow up, he is sometimes able to express his sense of

the loving usage which he receives.

[T

PAMPHLETEER, 1821.

I will first remark on the original idea, that the eleven copies to
the libraries is for the encouragement of literature. If this were
granted, it would be an argument for the extension of the gift to il
the public libraries ; in which case it would surely better become
Government to furnish them at the public expense; and not, as at
present, render the tax so partial, that it has checked, and must often
check, the publication of many works of taste and importance.

It is urged, that' the privilege is merely a quid pro quo, i.e. the
securiiy of the copyright. Surely literature should not be the only
shackled patent ; for copyright is another term for patent. Who,
indeed, would have invented a steam-engine, if he had been obliged,
before he could sell one, to give thirteen to public building's ?—(for the
large paper copy to the British Museum, and one to the printer, make
the number fhirteen.) As well might coals and candles be thus given
to the libreries for the encouragement of literature. At all events, the
stationer should be obliged to furnish the paper gratis, and Govern-
ment should allow the draw back on the duty.

It has been argued in favor of the claim, that it was enacted
and exacted in former times; but to this I should answer, that
before the diffusion of literature became general, an apprehension
might exist, that works of merit and information might be lost ; that
in the mode of printing which prevailed at that time---crowded pages
and on common paper—the expense was trifling : but inconsiderable
as it was then, the good sense of the directors of the libraries had
induced them to forego and abandon the claim,

It cannot be urged that the public pay for it, because it is not
certain that the other 487, out of the 500, will sell; if it were, the
auther, so situated, would be indemnified : but it will readily occur,
that in such a case, the price of 487 must be raised, and consequently
the sale become more slow and precarious. Besides, the answer to
that argument is easy,—the thirteen copies should only be taken
avrer the ‘sale of the 487, by which means authors would lose
less, and the libraries preserve their privilege. To confirm this posi-
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tion, it might be added, if the book is worth any thing, it will be
certain of sale, and they of their copies; if otherwise, it will not be
worth a place on their shelves.

‘There arc, however, great objections to this increase of price,
necessarily incurred by this gift, or rather extortion.—~1st. That our
continental rivals are enabled to undersell us in our own market,
even without the weight of this additional tax, in consequence of
the high duty on paper, metal, rags, leather, &c. used in the manufac-
ture of a book :~—ex. gr. Porsoni Adcersaria, P. Knight's Prolegomena,
and the School Gradus, reprinted on the continent, are sold cheaper in
this country, with all the burthen of the import tax, than our own
editions—besides most of our popular English authors.~—2nd. That
poor authors, who are most to be considered, are miserably discou-
raged, since publishers reject much of their labors, owing to the
operation of the act.—3rd. That the revenue itself suffers in a variety
of ways by this check to publication, from decreased consumption of
paper, &c., and the consequent diminution of employment to artists
and mechanics. Indeed, I am sure that the present loss to the revenue
would amply enable Gevernment to grant 300.. per annum to each of
these libraries ; which would more than purchase all the useful books
published in the year, for I believe 400/, would pay for a copy of
every work printed within each year, The dutyon the paper alone,ofa
work value one hundred guineas, would repay Government fer such
a grant to these libraries.—But it is well known that they are
safficiently rich to supply themselves with the works they want.

It is notorious that the minor productions sent to the Universi-
ties are not immediately shelved, but leat through the University, to
one after another. This, no doubt, encourages the reading of many
works ; but as the reading so obtained cannot increase the sale, what
chance of remuneration is left to the author? If it were supposed
that persons would, by seeing such works, become purchasers, then
the act should rather oblige the libraries to buy, or, at any rate, only
have the books lent them for a certain time; which might thus
induce the libraries to purchase, in order to keep them, after having
discovered their value.

H-H

New MontuLy Macazing, 1826.

Among the serious inconveniences, or rather losses, which the
public sustains from the present oppiessive enactment of presenting
eleven copies of all published books to certain public and private libra-
ries, we may instance two recent works, which consist only of a
series of engravings, without any letter-press, and which are thus pub-
lished to obviate this literary tax—Illustrations of the Pavilion at
Brighton ; one of these is an expensive production of prints, beautifully
drawn, engraved, and colored, but without a line of historical or
descriptive information accompanying them. Thus the stranger,
viewing them, may fancy the engravings the chimera of the architect’s
and painter’s fancy, or the ¢ country palace’ of its monarch. Should
hebe told this is the fact---that it has been crowded with princes, lords,
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and ladies, and is now deserted, he will be more than cotimonly
inquisitive to learn something of its history---when and by whom jt
was designed, built, and fitted up.—On this, and on all other pointg,
he is left to ruminate, and probably draw erroncous conclusions, for
no information is afforded; and we arc credibly informed, that tho
King's architect, who has just published these prints, was induced tq
avoid giving any letter-press to save himself from the unjust tax of
presenting eleven copies of a twenty guinea volume, or throwing away
220 guineas in copies, but one of which (namely, that to the British
Museum) is purely devoted pro hono publico—~the only excuse which
could sanction such an appropriation and sacrifice of private property,
Robson’s Picturesque Views of all the English Cities (one number of
which has just appeared, containing a very interesting and beautifu]
series of engravings), is another example of the workings of this
oppressive act. In the prospectus, the editor, who has been a stauncl,
and zealous defender of <“ the rights of literature,” says, ‘‘ The reader
will see that it is not proposed to give letter-press with these plates."
Historical and descriptive accounts of the cities’ treated and illustrateg
in a novel style,” will be published ; but this will form a separate ang
distinct work, in order to obviate the very unjust, oppressive, and
vezatious tax of giving eleven copies of an expensive series of llustra-
tions to public and wealthy institutions, which ought tu encourage art
as well as literature,—which have ample funds of their own, and the
benefits of which are of a private and exclusive nature ; for it cannot
be denied, that even the advantages of Oxford and Cambridge are
sealed against one half the population of Kngland, that is to say,
against all who dissent from the established church, and they form
a fair half of her population, to say nothing of nine-tenths of the
population of Ireland, which consists of catholics and protestant
dissenters— Scotland alone having Universities open to all her

population,
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on the rights of authors, 221.

library tax, 244.

QUOTATIONS,
how far allowed, 132.

REeEs, Mr. Owen,
his cvidence on the hbrary tax, 233.

REGISTRY AT STATIONERS’ HALL, 117.
duty of warehouse-keeper, 118.
. penalties for neglect, 119.
works included, 120.

excluded, 121.

RELIGION,
works injurious to, excluded, 89.

REMEDIES FOR PIRACY, 164.

REVIEWS AND MAGAZINES,
copyright in, 1286.
original essays published in them, ib.
property in the copmunications made to the editor, 172,

ROAD BOOKS,
copyright in, 135.

Sarony,
the library tax in, xii.
SCULPTURE, MODELS, AND CASTS,
analysis of statales, 84. N

their constraction, 88.
transfer of, 170.

SEIZURE OF COPYRIGHT BY CREDITORS, 177.

STATIONERS’ COMPANY,
copiel deliverable to, for the publm libraries, 115.

entry of books at their hali, 117.

STATUT ES,
8 Aune, cap. xix, 21.
8 Geo. II. cap. xiii. 77.
12 Geo. 1L cap. xxxvi. 32,
7 Geo. I1L, cap. xxxviii, 79.

) i
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STATUTES continued,

15 Geo. I1I. cap. liii. 33.

17 Geo. 11I. cap. Ivii. 81.

38 Geo. III. cap.Ixxi. 84.

41 Geo. k1. cap. evii. 36.

54 Geo. IIL cap. lvi. 85.

34 Geo. IIIL. cap. cliv. 65.

prerogative copyright in the, 103.
Storaarn, Mr. Charles,

Lits evidence on the library tax, 239.

Tavror, My. Richard,
his evidence on the library tax, 234.

TERM OF COPYRIGHT, 6.

TRANSLATIONS,
copyright in, 75.
pirating, 136.

TRANSFERRING COPYRIGHT, 170.
acquiescence in publication, 174,
partial consent, 175.

TunrNer, Mr. Sharon,
his opinions on the library tax, 229.

UNIVERSITIES,
their copyright in perpetuity, 33, 37.
right to print the Bible and statutes, 103,
claim to print almanacks, 102.

UNREGISTERED BOOKS,
legal decisions on, 55,
pirating, 157.

WaRBURTON, Bishop,

his opinion on the rights of authors, 212.
WEDDERBURN, Solicitor-General,

his opinion on the rights of authors, 215.
WiLLes, Mr. Justice,

his opinion on the rights of authors, 1, 3, 6.

WORKS
excluded from legal protection, 88.
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ERRATA.

Pege xviii, line 9, for o read of literary.

6, 20, for underwritten read unwritten,
11, 29, for process read progress.
71,

7, for where read were,
120, Note {1) for 55 read 65.
173,

2, for implied read impliedly,.
182, Lust line, insert “is smd.,”

187, 2, for mere read merely.
196, 37, for Augustine read Augustan,
200,

J0, for injusticy read injuctice,
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