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d hE motive for piinting thefe. papers r:rﬂ ie &ed tomt&m

B 15, that fuch gmﬂem’*n of the law and others wito Are
concerned in Literasy Produd@ions may fee the {ubffance of
the Arguments and Opintons of thofe great men who diftin-
guifhed themfelves in: the definition of fo difficult a queftion
as, What is called Literary Property ! but particularly to

PTEfClVP that elegant fpeech of the noble Lorp. Campen, both
with refpect to law and equity..

The monopely of books and copies has been for many
years in the handsof a few perfons who call themielves Book~
{ellers, about the number of fwenty-five, to the entire exclu-
{ion of all others, but more efpecially the Printers, whem they
have always held it a rule never to let become purchafers 1o
Copies, even though themielves never paid any valuablc con-
{ideration for them originally, and thole for which: they have,
have been repaid them ten-fold within the tlmes mmttcd byr
authority of Patliament. .

As it is unpofﬁble to fet the matter in a clearer view thans

Jhis Lordthip has, we mult beg to refer the Reader to his Speech.
in the Houfe on that occafion, by which may be difcovered
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ats great Know Edgﬂ of the Laws, and the intention of an
h@;zeﬂ Mar to do juftice to cvery perfon who hasteceived a
227 InjUry.

The Bil} now depending . {if oaffed into a Law) will, it'is
noped, in juftice to thole whe have made recent purchaﬁrs,
allow tht:m 2 fufficient tme to indemnify themfelves for the
hazard and expence which muft neceffarily be given for the

. ! : .l
encouragement of Authors ; but thofe Copm} by which fo Imnjf
¥Fortunes have beenmade in a lo,_ué courie of years, with refpe&
to the number of editions, and the numbers printed of thofe

editions, wiil be matter of emu;ry worthy the attention of
Parliament,
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ARGUMENTS
USED BY ‘e'oumai- IN THE
HCHJ;EowaHiDQ
ox T CA-U'SE o ¢

LITR RARY PhO PERTY.

“HIS great cavfe of { Literary Propert‘;, which has fo long engroffed the atten.

tion of all thofe concerned in the R epublic of Letters, bemg now fettled tn the

higheft court. of judicature in thefe kingdoms, it remains only for us to fhew what

argumients have bc::n made ufe of to reverfe a decree of Chancery in favour of the

reipondents; vhere will eafily be difcovered the diffevence between manly reafoning
and found law,; in oppoﬁtim to poln{h.ral jargon.and evafive argument. '

The litigation-took .its rife from Meflrs, Donaldfons’ having printed (in Scot-
Jand) and publifhed {in London) feveral of Thompfon's Works Several other
bec;l (cllers, claiming an exclulive property by purchafe, filed their bill; had the

natter decided in their faveur in a Court of Common Law in England s loft it tn

Scmland alld gained it in the Enﬂhlh Court of Chancer?, from whence, by appeal,
. ths
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3ir Jehin Dolrvmple, tvir. Dunning,. and

h'rI.i. I__; ﬂ;f"l' '\"r"_

FRIDATY, February 4. .
The Arorney-General opened as counfel for the "Dyeﬁants and ipoke for two:
aocurs, cndeﬂwunm t0 prove the aecree ot the Court of Chanccry, on the 16th
ot November, 1572, In Iamul of the refponcents, 2n injury to the appellants,
and thas what was tefrmed LITERARY PROPERTY, was not warranied or
fecurzd at common iaw. 1The Atworney-General in his {peech ufed the fame argu-
ments, and wees upon the {ame grounds which the munfﬂl tor Tayior, 1 his caufe
with Millar, m i 69, urged and 1 matntained, Heg frft entered into a minute invit-
rization of the 'df:a mculca*fd Ly what 1s called a publication; *¢ which, he faid,
was nog that myitericus thing [hc trade would make in; but fimply {ﬁliltrp;l]c:t-
tion of copws; that whether they were multiplied to the number of five or five
hundred, figrified noc an iota 1o the mater-in diipute.” He'laid, tl.at previous
t0 a2 invention of prisang, Icribes, for copying an author’s work, obrtained a

grezier remuaneration than pﬂrfons \1"10 fince the invention. of printing, ‘diffufc
wriings by means of certain types.” - ‘

He then dwelt much on the fenfe- of the word Property, defining 1t. philofo-
Pﬁ__g‘l_h‘ and 1n the feparate lights of beng corpoieal and {piritual; and pro-
ceeded 1o deﬁn.... Property In ‘1& legal fenfe of the word, 1n the following manner:

= Property, of whatever kand, 1s that w}nch 1s begun by occupancy, and con-.

.mucd by poiﬁ:ﬁlm. ‘

M, Thuriow faid, . < that metaphylicians talked of a property in life or limb,
in fame, henour, md charafter; but this was not a language lawyers could adt)pt,
There was alfo, he fa id, fuch a thinnr as property by fpecification; he afked wsider

what dencmination Yizeraryproperiy was to be arranrrcd ? Was it corporcal or Incor-
poreal? If corporeal, it “wis defcendible, - like any v other chattel ; if 1ncorporeal,
how was its mc:c:'parﬂahfv to be alcerrained? how fpecifically drillncrmﬂ‘ed from
ts appendage or adjundt; che corporeal part? To fay that a man has 2 property lz;n
the
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the ideas of @ book, and none in the book itfelf, is as if one Mnuld affirm that o
an has a » property i the colouring of a pifture, but pone in the canvals on which
that colouring is 12ic 3 orias it Mr. Harnfen had a property in the « difcovery tade
by his time-piece, but tone in the wheels or mechanical parts of which it 1s com-
pnhd a notion to the laft extreme ablurd | Applying this to the Lﬂh_ of an author
i he had any ailtinct .exclufive property in a book {eparvate from the mater: ]
and C(}rpfnf‘al part, 1 bhave po oLJccrion to admit this exclulive property, (conti-

nued l:hL courilel,)  provided he will dtmon”cr'm. to me ¢uo jure the property
accries.,” |

The bookicllers, he oblerved, {exemplifying kis obfervations by feveral cafes)

ad not, til 1‘1|.'L1}T, ever COHLCI’HI‘.’d themielves about authors, bur had c-enemll
mmmd the fublftance ‘of their prayers to the legiflature, to the fecurity of Lhm
own property 3 not would they probably. have, Dt latc years, introduced the au-
thors as parties 1n their claims to the common law right of exclufively multiplying
-COpiCs, had not they foun"'l it peceﬂmy Lo n'WL 2 cnloumble face (o tllﬂll‘mi}ﬂ{)p(ﬂ}
He was very dlﬁuﬁvc upon grants, chartus, hcenccs, and patents froin the crown,
both to corporate bodies md individuals, tracing them far back, and- afferting,
that they all ipecifically proved, thatif there had been any mherent r:ﬁ'ht of C‘\-—
clufively multiplying copics, fuach inftances of cxerting the roval p"’*ro':“:ratwe
would have been unne....efﬁlv Ile particularly adverted to the {latute of the §th
of Queen Anne, maintaining that it was not merely an accumulative at declara-
tory of the common law,. and aiving additional penaleies, but that it was a n:,w
daw to give learned men 2 property which they had not_ before, and that it was 2
incontrovertible proof that there previoufly exifted no common law nght, as con-
tended for by the 1cfpondt‘nts He cited many cafes to prove his arguments ;
fome before the 8th of Queen Anne, and othefs imimediately-upon that ﬁa"ute
.zenerally inferring that the grand queftion touching thé cofiimon law right, had
never been decifively deternuned by any Chancelor. .

[‘he Attorney-General then attempred to prove © that no fuch idea as that of
an-cxclufive right to nnurlplv copics prevailed previous to, of indeed long after,
~ the mvenuicn of prinung.” . This was mftaneed m feveral cafes, where * one writer

.complained. of another for printing his works, not on account of any viclation of
property, but merely becaufe the party camphmﬁd of had printed them inaccu-
rately.” 'On the whole, he contended ** that Literary Property cxifted only in the
imagination ;. that.it never, till-it was found advantageous, enfcred into the heads
0f bmhfﬂlers themfelves ; that authors never conceived the notion of any ‘property
:velting in them, but w‘m was given by fatute, by patent, the Ticenfing acty the
royal plmleac or. in virtue of the inititution of the Stationérs Company , that
what was' called Literary Property only gave rife to a fcandalous moriopoly ot -ig-
norant -bookfellers, whe {attened at the, expence of other. men’s ingenuity, grew
'_opult:nt b)ﬁ opprf:iﬁon, ond that, asd‘the Lerds of Sc.ﬂic:n had freed ‘mcotgand

: . IO
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MONDAY, Fcbruary 7ih.
T erﬁf el agrecacls wo their F’}'_EGHH}'H iT Ihe Frrc’a}f before, ana proceeded

'l

w2 hezr furrher ceunlel on bkl of the appellants, when

|

Sir John DJI‘%H“‘:EQ& the bt.., ntered into an hittoricsl 1’1{3'. of what he calied
this idea! property, which he endeavoured to explamn to the feilowing purport:

* It thoul 1d ke confid red, my Lords, that this pretended property, which 1s fup-
poled o have a foundation in comeon law, cannot in the racords ¢f the cominon
law courts any where be Iou*:'.d If vor 1PE"*}.. of the fub1ef.t Gefore the aftot Gueen

Anne, ToU hear of noil ing but hucnﬁnw aéts, and the COmPany of Stationers.——
My Lords, duning the m"} reign cf Einn— Charles the fecond the bookieliers were
the mere ensines of the court's defi gns, and therefore the licenfing act fuficed j—
i WES f?‘{: 111 rbmwh the tory : *c‘gn oi Ning james the fecond, whvle it was the
2 of every queltion that conld alone be handled with fpfe*-f; he hiceniing
alt gave rhas D"oner v 1o the bookieliers, whick was fuﬁicmnr for their purpo’e. o
the w whis g reign of King William they began tomaove out 0- the cid fpnem, and then
WeE g mrdmﬁﬂ' £nd new movements. 1a the tor: ¥ reign o1 Qheen Anne they look-
ew eat ior frefh fecurities; then frlt appeared 2 new u'ade. iy Lorcs, ‘the book-
feilers then found ﬂ::}- could make 2s much or more by abvﬁntr the ff::vcrmrn ner
parliamens, her council, her {ervant » and her government, than They €0 3id before
make by the fupport of them.  Princ g DOOKS thus Coming into eypaﬁnon {6 The
- €ourt, tke rrade izboured h ri 1o elta: ‘1!11 a right to their cop:es that was In 1fp..n-
dent of the cours.  They applied cvery where for the means of eitablihing that
Eh._, but were forced zt . Jait 19 have reconrie 1o parliament to eftabhih and veik

15 them a rizht which the common law did not give them. -

™y
F':
et b

“ My Lozds, the .ﬁﬁa - of zhe 2t of Q,E 't Anne delerves your Loidﬂnps At
tention - ‘ﬁh at wias the view of the boolkfellers ? abfa"mt} on the very face of it.
They appiled for an ¢, velfting in thema pr Gperﬁ, for fourteen years which they
pr::'.:cad to have derived trom the common law, for fotunty, Can it be fuppafnd
that men who were any w SE c‘ezr m their perpetual right, weuld 2pply fora frefh
flf;ah" for fourteen vears only ¢ It could not he.  They knew their own fitnation :
they & knew the rottennets of th..ll pretended night, and wanted a-new real one, n-
{iead of the old imavinary one. |

“Yetr, my Lords, thisa&, which changad their perpetuny t0 2 Lerm of fourteen
vears, was obrained at 2 Pﬂod when the ;n*ertﬁs of learning wiasfar from being
without
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T.‘}EPDLI ﬁnDd ftll.}DU]L / fl{.lﬁl}[}nj H'Ittl bLlnn‘ t‘j{‘ Il “_ "'Hl ﬁl 'T"h n}r 11}11111'.{:1*5) huﬂ"ﬂﬂ[‘
Jc*ucm:} of N ey and Swiit was high 1n e clicem, and an advifer of, the heads

of cnother par [y, Happy would it be, my Lords, it minifiers had ama‘sfurh
fri=nds, and fuch advifers T

“ But, my Lords, this act of Queen Anne, which was uthered 11 under the idea of
2ncouraging literatuce, was vf_w tar from having {uch a tendency. It was to encou-
r2ue boolfellers, but not auchors ; however, ﬁlp nofing both lnteu.(’cs. the {ane,---
Whar did tln.y r'un?‘ Why, : meetuit‘) was changed ta a term of fourteen years
only. A price was fix red, and a claufe inferted to force them to fend copies to pub-
¢k libraries—What encouragements are thelfe f— Uhey, on the contrary, were dif-
couragements,—All which is Tufficient 1o (hew that the bookfellers never drcamed

of a ferious property at commen law for perpetuity ; had they {uch a notion they
would have petitioned againt the act,

“« Obferve, My Lords, the title of the act: To veff tne copy nights: thatis, my

Lotds, 0 giv thf.m:mght. they had not before; amarked expreffion which could
hot be mifkaken.—And though the word fecured is ufed in the body of the adt, it
dous not enter there as the Ggnification of adifferent dea: it 1s the fame idea: the
biil was o velt anew Pw,)e'tv, and pmwde accmdmcrly} and mnfliéts pensliies, after
which the word fecures OLCuirs, and ts ufed perfellly cmfu’ceml} with the former
FCTT.

“ What could be more abfurd, my Lords, than an act to veit a perpetual right w

2 fet of perfons for a limitéd wrm, and inflidting penaltics Lm d Shaft(bury tells
us t[latlldicult 13 the teft of trath: letus try fuch an ac by that teft. 1.will read
an imaginary act w hich ena&s fuch I}Lll'p(}[ﬁ'h..

(I—Tese he read an a&t dmwn up inche terms of theact of Queen Anne, for velling
the right to hedges and trees in the planters for fourteen years and no Ionn*m Id}flnlf
p“*‘mltles on pcrlnns who cut or broke down fuch hﬂdn{:g anad trees. )

“ Now, my Lords, does it notfrom hence appear that an act to convert a perpe-
tuity into a limited term is abfurd upon the face of 1t 7 And ma) we not from h::nc:e

conclude that'the bookfellers, when they applied for the at of Queen Anne, knew
hat they had no perprtual comimon law right?

“ Vv Lords, this perpcmal right which they want would, inftead of being bancii-
cial to the interelts of lltf,raturc be pernicious to 1t. It encourages the fpmt of
writing  for money 3 which is a difgrace to the writer, and hls very age. My
}.ords, why fhould not honour and reputation be powcrlul inducements enouoh for
ﬂuthora‘ withoat that mean one of profit? F OI'EIgI‘lt‘I'S know no fuch exorbitant De-
cuniary rewards as have difgraced this country Thc Germans get nothing by

WI HLI]C’
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exveo fiate a fuppofizon. Supvofe there was 2 man
who, Ti 0 ioe wimoit Giligence znd atiention, lought mto the records of his coun-
try, and alioof foreign ones, for [ate-papers to i}]unmc hiftory 3 fuppofe he mect
with {uLni cels in thig ¢ yinenL as 0 make dicovernies of the hlqht‘ﬁ' 1mnor-
tance - fugpole, wiaen his book comes fo b gubizﬂhe that mitead of recewmg that
pnbnc 113'.31&!1( whick ke mighe perha}-}ai 12VE rchlczi to expelt, h= on the {}ﬁti‘.ﬁ‘.l‘}«',
finds hunfelf hunted down for tha '

SV S

his Tame. Suppdilng there was {uch a man, ‘r} Lﬂrda, ik 11 : not be vncom-
1

| ¥ 9

monly firm and rf.lbimt to baar up againf the iltiberal voice of the publick ? mull
he ot be zcr“pt o fuppreis 2 book, whea he Jound it thus rectived, nswmh-

feanding the mpury § fhc‘l he would thereby do to, I iay fay, lis country?

The foregoing is the fubfiance of this laboficus pleader’s argument; thole who
Were n"fiem at the delivery oru, will recolieét how Har it rel “mb.i '$ WIALIL I8 meant
to give thole who were not prelent, fome image of.

In the ceourle of whe fpeech, Sir John Daliymple fiade 2 mulivude of
remarks, many of which {-emed calculated to eniiven and {tensthen
his argument; among the molt I)"ltiﬁ‘l.ﬂ'h was an obf rvauon that Princers
é.mi Bockfd 'T.é:s were not remarkable for too much modelty 3 that auz:z,_

ere gtnc:"all) proud, and of fo old-fafhioned a turn of tlm;Luw, that if a gres
man ga'fﬁ ﬂ‘.':m*' PTG:THI;" tnﬂ} wWere "i““?.:-.. E"ﬂuﬂ'}] X8 lm;..ﬂf..n{: 11' was to be L‘L‘.‘P
that Bookieilers were alio o dmrlv ¥aln, and took every mv*ar;ulg{_ of mthors
wiich ahf:y could, a2dding their name to their caul, merely from motives of felf-
wtereft : that otherwile d“e would have gor Mr. Adml’on 10 have aﬁiu,d them
with his influence while he was in power ; that a nuinerous muliiplication of copies
was of late datz ; Shakefpear’s works lnd fold but two edimionis 'of ;00 each In two
certuries, and Smiollér’s Hiftory of Englind, the ‘worft of the many bad Hifiorics
of Kngland extant, had fold 11,000 1n’2 Véry fhort nimie 5 thdtwhen laige numbers
yere ﬁrﬁ printed, thé aris 6f reviling the Soveiéign, abuﬁng tie Munitker, and

ftvelling



ihelling avery Officer of Government were difeovered 5 arts happily banithed in
chis quier erz ! that Juniys had an cnfleamed imagination, a weak head, and a worfe
heart s thae i the caule of Midwinter, both Plaintif and Detendant referabled
rencers with fkated on, treading upen ice, as they both went farther chan they
either of them 1ntended; that Alexander Donaldfon, his client, ngver printed a
wrorh cither within the time of the limitation of the 1oth of Queen Anne, or inthe
life-rime of the author ; that Bookiclldrs opprobriovfly termed men who laudlably
enlarged the circle of literature, by giving new edivions of works of merit, pivates,
that procuring the reverfal of che decree of the Court of Chancery, would rather be
of fervice to the nuthors than differvice; and finally that there were near 20,000
Vrinters in L.ondon.

As the mannet-of Sir John Dalrymple’s provingthis latier extravacant affertion is
{omewhat peculiar, we fhall circomftantially recite it. ¢ 1 happened (faid be) o
be upon the Streets when a Lord Mayor two years fince was coming to the Houle
of Coinmons, to anfwer for having dicharged a City-printer out of the hands of
a Mcfienger of that- Houfe. The cavalcade was numerous 5 but 1 obferved only
half the number of Printers, who vlually make up the mob. T afked the realon of
it, and was informed that ten thoufand of them were gone to Tyburn o fee =
brother Printer hanged @ fo that I found they were divided in. opinion whether they
(houkd condult one friend to. the gallows, or arother friend to: the Howfe of
Commons.” ’ -

The above was in-fubftance, if notinwords, delivered at the Bar ¢  the higheft
and moft aungult Affembly in this kingdom, uader a {pecious fhew o. pleading
but it is concetved Sir John Dalrymple miftook his fituation, or he never would
have been the firft to have made ufe of fuch language to {o noble ap Aflemblage.
With refpect to the characters and numbers of the Printers, &c. he ‘{tems mors
ignorant of them than he was of thofe men of virtue by traducing whom he has re.
cetved fo much advantage, or what opinion muft the world have of 2 man who fome
-months before received the enormous fum of near One Thoufand Pounds for the
compilationof a few Papers, from 2 Bookfeller, and then to fiand foremoft in op-
vofing his right to indemunify himfelf by the fale of fuch Books.in perpetuity ?
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The Atemney General 2ad St John Dalrymple having fintthed cheir pleadings
3 1 T ~ ,L__. S B P, Y R . S o - -
cnoghe behwdl of e appelliants, NMr. {ohawer General and the other counfel
o 1 T - “ * - - . . 1 - -
wire caled 1o the bar, when o dpeke for che refpondents 1o the following

Frbegan his ipiecn with aleries of com; DYments 10 e Two counicl on the other
1 CeG tne queiticn: “fenc of the jearned p‘*mu'.:, i€ oblerved, had entered into

* ﬁ
ln-l"*

2 DUMY ;RIS deiinuon of the word frgperfy had been
jnrewd, meaphviicai and fubtle; bur he hosed to be able to convince their Lord-
ns, that ingenous as the dehinrzion of izt word had been; it was neverthelefs

‘« Lirerary Property aad, bv raofe wno had {poke ﬁJrL h:my, been {aid to be {o
abitoula *ard thmﬁ._r cal ehar it v 1s not pof Gible 1o define 1t. The mt{:rn-'ct::t r1on tlw_\;

properly wos, that it imphed fomething ccrpora:ﬁ, rangible

a
-

i L 5
ang mareris). 5o bc&:’:ﬂd Yeave 1o differ trom thls OPH] 10D, and 1o I‘mm out h-.: W
COTMTION 11 725 10T Tomins [0 ve mifanphed as 1o thelr i 1M pOIT,

-"-if Lﬂ.p-‘

“ Theword propiy and, by the ableft wniers, been calied fus whoindi, fruemdl,
id

Lifpenzinit 5 10 was rhr* ciore evident that 2 any ides, ahm ah 1t wos incorporeal in
Y o .

*
1y

wwleil) verwirpromided furure prefirto the inventor of ir, wasa propesty.  And

Tour -i-r-

he larter word had, thrm.i:n nzccuracy, oeen uled as ceferibing thar, over wincha
polixfior held an ablciute reign, do*mmoq. or power of éifpoi‘:’i The mabjedt mat-
ier mightbe :m'r.ml anc yet lable ro be appropriated.  Property changed s
nature with its place: .In Eneland, poritons of land were privare Propeity, mnong
the Arzbs and. artars no fuch de.: nrevatled 5 th-y iGﬂLtu upen caitle and ‘chat-
tels 25 the only private property.  Among the Americans, in cerwain difkrids, iand
<as confidered zs DFOPETEY, but not as the prr_:;:: FLy t}i" individuals y as the inhabi-
tants lived vpon the gatas of hunting, a circumfzrence of land, fufficient for them

to hunr-on, was conidered as thr general prep..z"y ong tribe or nat oo,

-«-...-,

¢ Th..lav'ver mode of delerioing proparty was cxceedin‘w\y trice and famibiar ;
they cf:““r"““ d:vided it o C“*"‘p&ﬁ:al and incorporeal, and i the prefent cale it
had been faid to commence by occupat.on, and to continue by poficflion. 4 his
was anarrow {cale of sroun .tz" Inthe courts of law 1t was aniverda! ly admitted
that matiers incargara*iwm..z verthelels matters of property, and the lawyers di-

iion of 1z proved that matters not !n OCCUDARCY OF pofieflion, were yet of val; ue, and
could b= fold or givenl Over, as 1 the coesof manors and advowlons, remainders
and reveriions. T hey could be {old by afignment, and the mode of fale was oy

1:1ie,

Poleion
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Pofleffion was ufualiy deferibed :3(}rmn.’1t1fw from iwo things, livery and grant.
Under thelatter title, in fome degree, ﬁuodL;m ary Plcpmw, but it was A0t t0 B
confidered as mimmtmr from crown grants, for excepting the 1;1emg‘1twe caples,
the crown had no_ right, “znd in the B of thofe (thc bible) no farther right, than
in that particalar ranfl tien publifhed 1n-the reign of King james. _

After & very learned and ingentous qrgument, as to the qualitics Of properey with
regard to its occup: ancy, 1ts bunﬂ material, and its adhipilee neyy the Solicitor General
obierved ¢ that every inventor had o ngﬁt to the profiv of his invention 5 and as he
found that Grotius had notefcaped the Atrorncv General’s refearches, he was much
furpriied that in his definiion of property, thc ¥arned pleader h;ld not hi upon
a polition which was directly in pont.”

He then read an obfervation cited by Grotius as having been made by Paulus, a
Roman lawyer, who declared that one moce of acquiring property was invention,
and that from the nature of things, he who made a matter was the owner of it

¢« This, he obferved, was a much more liberal conftrulion of the word inven-
tion than had been put on it by the other fide, who had taken it up In 1ts vulgar ac-
cepration, and cm‘y otven it allufion to trifles, {uch ag the finding fhells on the
fea-thore, &zc. '

It had been contended, that the maker of an orrery was in the fame predicamenc
as an author, when he pubhﬂmd Such allufion came not to the poine; the firk
fheer of an edition, asfoen as it was {ﬂve.n lmprtﬂlan, in a manner loaded an author
with the expences of a whole edition, and if that edition was 5000 number, the ad-
thor was not repaid for his labour and his hazard, till the Jaft of the 50co were fold,
The maker of an orrery was at no other trouble and charge, than the time, ingenuity
and expence, {pent in making one orrery ; and when he had fold that ane. he was
amply paid.  Orrery -making was an invention, and the inventor reaped d the proft
accruing from 1. Writing a book wasan invention, and fome profit mul accrue
after pubhcatlon . who fhould reap the benefit of it ¥ .

- ¢t Authors, he contended, bmth from principles of natural juftice, and the intereft
of {ociety, had the beft rlght to the profits accraing from a publication of their own
1wdeas ; and as it had ‘besn admitted on all hands thac an author had an incereft o

+propérty n his' own manudeript, previous to publication, he defired to know who
counld have a gm'ltt.r claim 1o it afterwards. It was an-author’s dominion over b
ideas that gave him Qs prnpen} in his mmuﬁ:upt ormmily, and noflnng but 2
transfer of that dominion or right of difpofal could take’ it away, It was abluvd
to imagine that echer a fale, aiom, oragir of a bOOn, carricd with it an 1mplicd
right of mulunlying copies; fo much paper and print were fold, -lent or given, and
an unlimited perufa) was watranted from f\l).mh tale, loan or giit, but it could not be
conceived that when five thitlings were paid for a book, the feller meant to transfcr
4 right cf gaining one hundied nounds 3 cvery man muit n:r:l [0 the contrary, and
confefs the a }ﬂm]ny of fuch an argumient,”

The Solicitor Genceral pmduc&d a copy of the original grant gf King James for
printing fome Poerus of his writing , which, exceptmg fome royel [hlc in the be.
sinning, he oblerved, ran in the O-dmﬂr‘f phrafe of an 2 author’s aflignment of capy-

B | | | - rlght
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hesrg Dy oouni ‘.‘-E‘::':E‘ nae yleaded on dne fide of the aueltion, andqis anizir
Tuceed on DI I 133!:5_._- W0 -_ﬂﬁt ef which that celebeated luwyer declared, tharthe
radit {erous ..1.5 :b}izi»:z‘:@a::%m ngaintl € rs vins the nlerent Comzmn Law
Rigat for £n Auchor © mni ol Y. E_:P":;ES. Yhas the S.:._ ey Gt:ﬂ"‘r{[ fatd was-ane
"171'{}!""["1'00" IhﬂL iﬁ-—-.h?:"-': G.T.t Or t ..:.. e 'ii".ﬂ ;:-... natival : rein ‘1,- et “H:’r i. e ary P Gp{'-'llf
znerzi, he obferved, *pmwd at thit'Comimion: Law
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] thregard tothe ﬁx:mt.. of Queen rmn he was Very. Wiilmrr to fet that réft on-
the, i'..r‘e jzrm sds as.the Amorney G-..:..- 21 }\ad. placed it laft Fridsy ¥, viz. thatrit ic

- g2¥e 26 ngy ;-it wok. none away. Buf he could not ‘wlp obferving. that 1t~con--
tained 2 poiuu-q _.i:.u:g__ £ et th.... _matzer fefpﬁé"tmﬂ 1 Common’ Law nr-ht rejrain
precifly in the f‘mtra in which iz was \"hen that ad pafled & and that" thé ‘Court-of.
CMC:’:"T conitdered that Juch aright d.i'd E:::;:".{“ W3S evident from: the {everalom.
._:.- nétiops.thie Con iy n L..ﬂ ffl‘ﬂ:l x.d ﬂﬁtf: thﬁ‘: _E’ﬂau.tl“ﬂ‘ of th(t ﬁaturf: ‘which did not.
“‘egvera: thofe In;unftmas, 35 i did not particularly” pLEIf“’ how e Court- of
::Chantery v:ere o 2k He 1n {laﬂ}.ﬂ}i the "cafes of "Pope and’ Cuil, Gwynne and,
.:mfbbﬁ...rc.. and two Law Books, as preafa of whatlis afferted, ° He ‘mentioned:
_L;a_gd ine cafe of Dodfley. ,um::s -k,r}!’t‘:rﬁf, m 15561, before” Sir Thomas- Clark, -
= Nafter of the Rcﬂ}s. Ths former praved an‘m,unuﬁmn agafitft thelatrer, for ab.

itralong ﬂer of. Dr. lchalon's. R‘aﬁ'tia | .md PLbIIﬁl.ug fuch abfiract in- 2

. -
*:,,"1113 '?-il.--- -

The - Solicitor Gm.rai. .:f:ﬂr nﬁtxcmc' the gr°at Hbil!"‘lr of Sir Thomas, dhrlared
*:t 4is gpinion. was the.fame, rr:%eftmg Lierary F’mnﬂrtv as that he had main-~

__sained, aad afier a ‘rﬂr‘lt‘f) of very mgen.ﬁus rem...ﬂ{s Re concluded his argurmient,

:::."

!

imﬂ;;_;n_ ne Lords.io xanﬂ:hy the fipal’ ceterminatiorr ofa queftion munded on
; gatural -wnce, and the intevelt of fecmry, by aﬁrmlng the decree, .- - :
.. ‘The Solticiter Ctneral, in.the courfe of his argument, paid Mr. Hargrave a very
_ ckvam....ﬁmpmpe..:.mr his ubltc ation wuchmrr the queftion. He alfo adverted
. 10 5 rjohn Da\rjmplt 3 _,.ubl.ca,t;cn, and hoged that work would not bt‘iuppreffed
as ke hzd reafon 1o lament its author mtended And in fcllowing thic bbiervations
< mzde sn-the other fide, he fard it was w ue that Atticus employed his flaves in tran-
- fcribnrr but thes cves then the e:-.nence was {o enormous, that although he wasa
~ manof grest fortune, hf: wag, froma Pun..lPlﬁ of caconomy,” under the: neceffity
of {eliing his I:bran ."and Cicero, who wis 2i{o a rich man, was, from the {awe

*:ﬂﬂﬂll}]f, unabie 30 purch.:fz it

M~
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Mr. Dunnipg Ykewife pleaded in favour of the refpondents, which he dic by eri-
ering ihro an hiftorical review of the frate of this property in different parts ot our @i~
‘nals; heobferved, ' B a | ]

¢ [t has been very falfety aflcrted, my L.ords, that this property; before the act of
{Queen Anne, was not to'be found at commion law, and nttt‘mpts:hw? been 111?,.41:
to prove, that no cafes of it are to be produced 5 but, my Lords, this 13 not reafon-
ing to the purpofe; we muft confider the fimes which we exatine, 220 (he nawe
of the property in queftion: In ages wherein cvility had made but {mall progrelss
it would be abfurd to look for litigations of a property fo lute valued and fo feldotn
difpmedg DU, my lLﬁYdEx the wWant of precedtnts in {uch a cafe proves nﬁthiﬂg
againft us: there are many unqueitionable common Jaw rights for which you can

“fndno prccedﬁnt,' fo far back ds Richard the Sccond. Iow, my L.ords, 151t to
be fappofed, that the decifions relative 16 fo peculiar 2 property ase'to be clearly al-
| ce;tajned' through an age whnerein we have only a dim Jight to view. objetts of much
 greater importance ? Where would bé the equity, 1f 1 may i0 exprefs mylelt, of
our conflitution, if we were to eftablifh it by fuch remote precedents # Can any onc
wonder that we have only 2 dim viéw of this property in ages when nothing” was
clear but injuftice’ and oppreflion? "T'hé nature of the propérty-fhews ac firit Lght
that it would be in vain to look far back for dec fions in its favour, cven {uppoling
that from other circumftances the exiftence of it was unqueftionable. |
« My Lords, the little eftimation and dubious circumftances that attended  the
copy Fight o the Paradife Loft of Milton; ‘isno proof againft the exiftence of 2 de-
cifive right.  That poem was fo much neglefled, that'the bookfeller had perhaps
2s pauch reafon to chmplain of his bargain as-the author. It was the'fault of the
age 5 and had the fame inattention and want of rafte continued, the properiy oy

_*;i.f}rl'jﬁ_ch" we contend ‘viould,” perheps; t6¢'this -day” have never been litigated;
but certainly, my Lords, the night ‘i ‘cafe of litigation would not thereby have been

3 Artempts, my Loords, have been made to prove that.the eftzblithment of this
right would be injuriouss to liferature s "a fifange affertion furely.” dr is as much 25
19 fay, that 1:?31:3_;&@::15 authors iA proportion 't their terit, is the way to difcourage
thei¥ produchions'; ani argument roo weak ¢ maks an imprefiion on your Lordfhips.
8o yery far is this from being the cafe, that 1t 1s evident the money oiven for copy-

rights has increafed with the micreafe of fecurity that hasbeer given to the property.
(o back ro Milton’s time, and® from thence advapce gradually to Quecn Anne’s
reign, when che at of fqurtéép' years right wad oné encouragement to'the bookiels
| lbtl'is;]'f{)_l_lﬁ‘-‘f-‘:_’..d*b')f {fome ci}hi}dé‘mbl{é emoluments in their’ way to authors, then,
my’ Lords, refleCt on the pragrcfs which has been made fince, and permit me to call
vour attention off thrée fatous works, M- FHoame's 4nd Dr. Robertfon’s hifto ies,

i r = - - a o
. gnd Dr, Hawkefworth's voyages  the {ums given for the copies of the former, at

that time U‘“Pﬁml}éﬂﬂda‘Iﬂlld\’ﬂ.‘ﬂ the fcurity of the properuy, which Qowed from
Wiy ‘e - = 1 'l - L L T ~ . . ) L) - -
~Jeveral injundlions granted by changery: and the'yet greater {fumn given for the lat-

l.. | Y

ey, followed an actual “determindtion of the King's-Bench i fivour of this very
T | B2 -. PropetLys
4
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OF thr BhToeres, wiidh vl iC:‘;:t‘I ¥ o :..huﬂ:““ 3 ,”"tr--* copy- nioney much excetdes

coineri. In nowey i s 1o beacconnied for but by 1az*~**-‘*~i:;1: Lie DuoR-
il -'1‘:-1-* - . - - . : -1'- i w b et =
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WRAL :qc.-:,::r"_g:;zm':r. t mizhe 33 ‘t’&;muo;" he erILJ Ihd" Lt -
s given by adon d; ml snea men, did pot advance the interelt
“ My Lords, the very a& of Queen %r has beea ht 1o prove, that ther
3 COMIMOn 18W 1 I booksy bur, mny Lerd
cin bemore fuiile than juch on hiﬂ.. lct me Jiluftrare this b{'!. ﬁm,.,r-
tet i p&lzt‘d an 2t ialt I=fons o make t.h.rma, or! bh"cffa poiatees, and car-
ety ; DO } orgs, nught It not e urgcd with as much juitice, that
: and fo forth were not propeity at common law ! Such an idea would be
'd-.;:.i ous. Adts may pais o regulate property, and to inflict penalties on the ia-
- vafion f {t, without in the leaft derogaiing from the principles and fouﬁdamon of.
fuct L4 Proy ?E‘f. . .
¢ Ve have been farcher told, iy Lords, that ;ving the property of c0p1f:s will -
- be giving the right of fupprefiion, bur this I concerve 1s 2 greundlels idea; we are
not 1o {uppofe that books of infiruccon, entertainment, or amuiement, will ever
b= f‘.‘."‘PILm:L, and as 1o books neither inftrucave nor eatertaining; the {ooner they
re fupprflad ihe better.  Certain, however, it1s, taat on. fomc iLh_jcCt:: they are
arj, 13 proporiion to ther menting neglect.
in the courde of his pleadings hc amnadvel ted upon {everal parts of the oppo[' 1te
counfels concepuons or explanations of .this propeity. He fzid it was to him the
moft extranrdinary ndea that ever he | eard, that it fhould be admitted that an 2u-
inor had a 2 property OHG"H-:P} 1n his.compohtion,. and that the frft moment he ex-
¢rciied his dominion over that property, and endeavoured 1o raife 2 profit from jr,
- he loft ir.  Publication he could not conceive was of fuch a nawre to deftroy that
. gt to the-matter publifhed, which it was acknowledged. an.author had before i)
Was ubh{hea.
(hﬂ parc of the argument (ke obferved) ufed for the appellints, was, that'ir
would benefit authors, if no exclufive right of multrplymo coptes exifted «. thls was
3 VETY ﬁrangc affertion, and 1t was very ez:traorm._ar'f that authors in general fliould:
L}ll.;n otherwife. It was coftomary fm Bookfellers, as buyers, to buy as cheap as
they coold, and:twas alfo cultomary for authors to fell asdear as they could 5 this
could notix the cafe if the moment a book was publithed every man. had. a I‘Iﬂ"ht fo

LIint 1t
al

A E“OI‘S formesly, when there wese but few readers, mighc get but {mall
rices for thew labours, bur the books ahow-mmu&n&d had been pmd eROrmous
ams for, tf')ttmﬂ}' the lafi, That if the Purchefers of thefe Copies had not the fole
riohe
:J-l 38

of mukl lying Copies, how was this cifference 1o be accaunu:d for ? not from
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L 33 )
any Un ommen ﬁfrmoﬁq, in the Booklellers, not from any fuper: rlorit Vo opoint
of merit the Baoks, but from the idea ef a Common Law Right pma] g, and
fromm that wWea’s betag eltablilied by the determination of the Coure of Ning's
Bench in che cafe of Viller and Taylor; for it was dle to.contend that the fub Jm.,t
of the prefent appzal waz not cxaltly on the fame grounds.

The Appellants wanted to fm‘*hﬁ the unpo:t.mon of. Scotch Books into England,.
in the fame masner s the importationof Scotch eattle,  The Boox on w hich the
prefent cavie was groundud, was written; indeed, by a Scotchman, but it wys
writeen in Englith, and originally printed in Enrrlqnd The Ap JeHaan had in-

vaded Ihﬁ,]bp“-ﬂ purchaler, by prmtmcr a copy in Scotiand, and o{}urmg it (o fale
m l.endon; he hﬁptd therefore, that their Lordfhups. would teach. them t!nt
Literary Property Was jacred, by afirmmg the decree,

“The Houde, as foon. ay M1 Dunting had finifhed, adjourned nill nexr Day.

W E DNESDAY, Fduay g

The Counfel were-againe called to che Bar,. and. the Attorney Generzl:made hig
reply to the arguments in belialf. of the refpondents, when he advanced very lictle
mor¢ in-fubfkance than' what he had already utged,’ and after Mr. Attorney General
Mad finifhed his reply, the Lord. Chancellor rofe up; and put the three followmcr
queftions to- the ]udcrr:s viz,

1. Whether at Common Law,. the Author of any literary ccmpofition- had -the
fle A right of printing and pubhfhmn the ame for fale, and could bring an
action againft any: perfon: for publithing the fame without his confent @

2.. If the Author had foch right originally,. did the Law ke st away UpoR his
printing and publifhing the faid Boolk or Jiterary compofiticn, or might any perfon
ve-print and publifh'the faid literary, cumpoﬁnon for his own benefi,, againfi the
will of the author 2

3.1 ﬁlLH 2&tion would have lald at Cornmon Law, i3 the fme taken AWay . by
the ftatuee o Qgecn Anne ? or 1% an Pmthor precluded b}" fuch ftature from Zln}’
remedy, except on the foundation of toe faid ftatute ?

After the above queftions had been. twice read, and put to the learned ]lldﬂ'ES,_
Lord Caniden moved . that the two following mlﬂ’ht alfo be put, viz, -

1. Whether the Author of any literary compoﬁtlon, or his affigns, had. the fole
right of printing and publifhing the {ame in perpetuity 0y the Commcm Law ¢

2. Whether this right is. any ways impeached, reftrzined, or taken away by

the §th of Queen Annc ?
They were immediately. read by the Lord Chancellor, and put to the ]udge&

accordingly,. and then the Home adjourned to:Tuefday the 15th,.
TUESDAY,
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rfquirr:’i 10 heer the opinion of each Jucge detivere 23 feriatin”

)

ron EvRE then arole and delivered his opinion with the realons whereon that
inion was founced, in fubfunce as FOLOWS &
oblerved, * tha: UTt&LP ains een tzien by the ingentous Counfel for
zipondenis, 10 avod confiGening he 12 ‘:;\f; tas at all ce:znﬂctedmth meiaphyfic
53 that fuch an 2uedpT, though highly praife- u\urthy in thofe who had che
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' :'3. of their clients at hearL, was yet tthlﬂ)" unpralticanle, as every endeavour
[ J}E uie of ELIP:Y fic u.“ammnf', ended only rofhew how necelfary it was
ceurate difcufiion of the fubjeft: Yharthe gueftion, in fafk, was refpefting

-F-‘_‘

f0 APPROPRIATE IDEAS: T"i?.:. the objets over which a right, and in
y an excinfrme Property was claimzd, were mcorpore:tl exitfences, which could
ot be treared of with any degree of .accuracy, Withouwt ngving recourle to the aid
of {cientific duguifinon : Thar tie ﬂmmn faculrv, common 0 all, fhonld
likewte be Eﬂd common, and no morg bg me-m’a be]ﬁ'CL to exclulive appiopria.
tion, than any other of the commen giits of nature>

- ﬂtﬂf"" (.ﬁf: B-:rgp FHT =N E.bIQ:.Ltu H'”J-I:?f unﬂn thﬂ ﬁr& queﬁ:lﬂn, relﬂtlve "'0
<¢ the Author of  Book, or Literary Lc'npof , havirg a nghr af C..r!ﬂ"ﬁﬂn Lazw
to the excinfive fale o1 fuc‘n Book or i_.ucrarv Cam pﬁnon. Thls the Baron de-
nied 1n the moft pofitive terms. e faid; © that, ,fra:n the ‘H’:lj’ papure of the con-
" gents  of a bogk, they were mcapabie of t:u..mb ¢ made abjells of Cﬂmmen Law Pro-
- Periy ; mzhmcrcau] be predicated of tl*em, which was pr:dzLabla of s:mr,omel

-

fpecies of x’ropfrt} fubjs to the conroul, and within the limits of the Erotgﬁmn of
tke Common Law. A right o approprnate idews, was aTight re approprizie ‘ome-
Juncr {5 ethereal as o elude dejinizion ; 0 1nteliecinal as nof rma]l within the hmm
of the human mind to deferibe withany toleradle degree O7 "accuracy. I_q..,:;;-
convertible inte obicdts of prar 2Ty, fhouidt. bear fome feinr fmilifude 1o other ob,
_}ti“: of DIOperey 3 rh:.y did not bear any fuch fmnhtude, they were almnﬂﬂm
froza s, 1 ht:) could not P"" by defcenr fo heurs 5 they were nat LabL.. 10 bE-
' qu-"'l.’ po charadlerifi'c ma ks rcr-'a*irjed wheéreby 1o 2icertaip thﬂm and werd
juch incorpore aliies not .HbILtE 1o onc i the condutions “which- cq_n_iqtpgr_:d thc
VETY ¢ cf*f:nr:r: of PIApIrTy OF icinal or derivative ; were fuch incor yprmhr:ﬂa liable to
excfufive 402 a.jpuaffm b} '111‘-' FHehts founded in the:Common Law ?

Y1 No troces, the Baron faid, of fuch a Common . Law right were 10 bc found
zmor.gtt tlu- (zreexs cr Koﬂmn; ; nor did the municipal- J...ws of gny country
warrant the ﬁlprbﬁh{}ﬂ of a right of tae Lmd exifting ;- yer both  Greeks and

Romazns were Cireiu: in ﬂ"‘“nt::nﬂ' eviry maticr fuICLPL‘}C af IJI'OP"‘TC} uﬁ_(._ifl 1S
d!t[lﬁut ]_lE&LL
. But
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But e Ly Ao 11*1‘ uuupfi ‘thw mh LTy flunmunﬂ- 1deas J:;b‘ Y (N Chi e
SAll ”41} sad thus o become U..)u_éh nfpropm by 5 11 trmtmr of them o3
oL o wonld you clafs, how. azrangs thém 7| Would" you relohat them as
fil.. e COMDICX, counbingd, ,or multat:u mua" ‘as bL r“f" 0 muny IpLCIt‘S f‘fﬁﬁft:ﬂ
5.' 4o P O WO i Uy re orl L9 Lrdin FH'ILJ Cf)!'l'l'ﬂ{)ﬂ F"ﬂl“ f}i 1-1} -t f?ﬁu dre nos
.. he claifd, arranged, defiped, or afcgriained 27 They are 'rrat Iubuﬂ to alienid.
T, tmil(tﬂhliﬂ’l orani,. Or EIL!I&’LI\: ; '.}nd }'{‘.L t[]c:, '*rco[Jp: "18 0{ pr:.mperw to he

ciafive okt ofap p;.;}matmﬂ}]ucn ™men. are cl::rly entitled by the "‘Comntoa
} o, and by every principle of natural Jmhce Ve

“The Baron then proceeded to- combar Whis Tatter principle 5 for upon'a fuppdfi.
tion that ideas ez produced by-a thinking facolty, commun o a1l men, the” Bivoa
'qm”’ncmcd < whether if. Was con(onant to 1}16 pr:nmples of ‘natural juftite, to
pf)mprﬂtﬁ that to.the exciufive bmcﬁc ol.cne or g fmr which ‘was defigned as a
comimon gitt diftriboted to 4/ ,
 Thz Baron concluded, that. ,,,11 £the nouon of '3 Common- Law nﬂht hoeld be
“reprobatedy: fuich - reprobation. carried. witl it an c,tphmr anfwer to the "fetond
Quetlion ; There bewg no Comman Law right,” an’aétion conld not be maintained
';;-.:rnm{ttnmc pubhﬂwr..-ef an.Author’s book o litérary compofition, vithout' his
cvm T e g

“The %ron neLT: P"OCﬁﬁdEh to brmEl an. E'kdﬂﬁ\(& ’1p1;r0pmt!0n of llrcrnly works,
“wich the epiihers of % ANaNopoLYy acramﬁ every kind of which 'the Statate-of
Yames [2, had-fufficiently. provided, Yt the Baron contended, * that eyer Viono-
nolies,” in"fome cafes, . were, all‘aw:ﬂ:ﬂ.f:,r but then the {t"tﬁ Had taken:"care ‘to allow

them only for d-comoaient SE, oo e L e
Prevéous - to:-the dnwention’ Of puntma the Idea of 1 a Comnwn Law fight, the

Baron-fiid, bad notbeen. fugpafted 5. and iubfr.ﬁﬁ'f:nit to thic mvu]tlon ‘of this unfeful
~arr,, fo: lietle nosionhiduAsithors, of asight at an1m011 Law: 1o cxcluﬁvc sppro-

priation,. that: ‘bafore the inftitacion of the Sia ationers Company thE) had reconrie to

-the Legiflature’ for-a licenfe, grant, patcnt, or prmlﬁ'ge ;. that after the infticution
of the bt.mﬁnﬂs Compamr the onlu mode thought of to fecure the appropriation of
~ aliteraty gompofition. was, ¢ by, an Entry, in the Records of that Company, and.
the pcrfD}J in whofe name the bock wras. entered,’ let hun ‘come by it "how he would,
L was decmed the Propretor, the. Author never being fo much as mentionied on
thefe ‘occafionss” - -
~The Baron then reviewed the caﬁ:s Wh]Ch by the Refpondents Countel, had
. breen adduced to:prove. ** the: fentiments, of the Caurt of Chancez y In favour of 3
Common Law right.” But the Baron contunded “'that although rhe Court of
~Chancury, had frequently erranted: In] uns.,;mns It cautionfly avcrlded g}wmu any fnal
~ adjbpdicatién -upon. the .matewr. . AD -gateccdent Corisorr Law ™' 7. was ndver
hinted aty nor were th=1n_|un£hon~: grmuted in the cafestited, at all.in pmnt they
had been gmnttd on the appearance, of {vineching rraudulem upon the face of tha
tranlaftmu 3 45 1 me cafe.of. Eo e ﬂd Curl >
-« Nor did IHJnn&icms pmvathu. Chaucellot’s Gpl'HDII upon a matter of Commes -

Low Right, in confirmation of which, ‘added ¢ie Baron, I will véntwe an ansc-
vl

i_ll-;:- .,._'tl' _‘. . i
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r ii.":.'h: and exciulbver lfr“u. o5¢ an Author at

ORUNEL _._ 0 wnitiv 0ot zor {aie” I the margin < of which P'Pc.} and

> ':.. 2 13 1y Lord Hardwicke's own hand writing 2
¥

wory large Q. winen proves that o Lorafhip eateriamed  coubss refpetting the e

iz Baron then obierved, # that the Counfel for the Refpeadents had fipned

th2 cale or ‘»‘fchﬂ.:::al Irvenncns,” ""]ﬂf: Eamn thought them h“‘{‘l“

le fur fo deing, as they were well aware how ﬂrﬁnum:ﬁv rery argu-
"glr‘m cafs of Mechanical Inventions would militare againft the
v Clienge,
The BEI‘JH confidered 2 Book precilely upon the jfame fooring with any other
Dizchnancal lovention,  lo the ceie of DMMechanic Invenuon, ¢¢ Ideas werein a
manner empodied, 10 a3 e render At 1RngIbic and v1ﬁ'*'m, s A Hook was no
regre than 2 '} ﬁf:npt of Jdeas and, v*nf,mm 1dess were rendered cogmizable 1o
anv of the fenles, by the mezans of this or thacart, of this or that contriva NCE,
was zlwogzcher immaterial 1 Yereverv Uf.cl anical Invention was ComInnn, WJHHE
a Book was conteaded ro be the ab_;ea?c of Exclulive Property | So rhar Mr. Har-
rifon, zfter conflruting a Time-Piecz, at the expence of forty years labour, had
no method of & EL;-nir an exclufive Property tn that mveatton, ualels by a grant
fram the fhate 5 ver, if hewas in afew hours to write.a Pam hlet, dcfrrrbmcr the
P"‘{}P‘CT'D.C::, the urilicy and confirudtion of hus Tme-pwce, 0 fuch Pn.mph?et fre
+ould have = "15‘1 'u:cu'ftd '*“" Commoen L-e.w ( ﬁﬁutfl‘l dlﬁ: P&m ntx,'{. mwtamed Ch-
n'.'.:ﬂj' The Jame idcas on Pa?ﬂ-r, thar the 1'; ..--;E—TZ!‘!E{:E: dm in Clﬂc[{ ~xrork Machqerv J
The {_‘}"‘lad']'*nﬁ‘ 15 Oifimitar ; the Effences w.lctar.h ed wereaden .::.::..L:r he fame ¥

The Baron grocd *Cink exalbiede ci thetciemblance bt‘.':t'v. veen 2 Book and any
other mechanical invention, from variovs infiances of agreement.  There was the
fame 1dentiey of intellechual fub:’raﬂ"e ; the lame fpmmal unity. . In a Mecharic
Iavention the corpoceztion of pars, the junction of powers, tepded to produce
fome oncend. A Literzrv Cempofition was an affiemblage of ideas fo judicionily
arransed, as to enforcefome one truth, lay open fome one difcovery, or exhibit
{omc one Ipecies of m=ntal tmprovement.” On the whole, . the Baron contended
- ¢ thara .ﬂchamc Invennion, and a Luerarv Cmnpﬂﬁtwn exnacti V HG’I‘EE:I . pDInL
of fain 1"'5'.. the one n&*&fcrc W1s N0 mord eatitleq to bt’: 1[1{3 ijtfcr. (}f Comtmn
Law Pmpc"t" than the other ; and _2s the Common Law was enurely {illent with
rt}ptcr 10 'n"r:.j: is cailed Lm.rﬂry Property, os anuent ufage was rm-amﬂ; the
Jﬂppmmon of ma.n a Prﬁpfcn} and as no Jcclu.we "'1'!3111.. of ap}uap;mur'g thofe
oiher operacons of It g, w‘nch pals under the dcm"nn wtioh of ¢ Mechanical
- lnventions was vefted 1o the inventor by Common Law, the ii.;rc:n, for thele
reafons, dzclared himielf agzinft the principle of admitting the Author -of a Book,
any more chan the inventor cr a Piecé of Mechanitm, 1o have 2 right ar Ct}mmml
Lzw to the exclufive zpprop:iation and fale of the fame.”

'} his was an anfwer 1o the firft and fecond quefhonf it was alfo an anfwer to the
- firlt queition pronofcd by Lord {.'urde'i for-if an. author had no rlght at all by
Lommon 2w, he could have none m l,ﬂrpem:... ; .
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But admitting him ta hove had fuch common taw nght 3 in veply w the the
and Afth quettion, which afks, *¢ how far the famte of the Sth of Queen Annaffves
the cafe, ortakes away a common law right cifling antecedently 1 an auvthor or
tis affionees 27 Baron Lyre contended, ** that every principle of a common Law right
was effeceually done away by this ftarure”  This he eflived o prove from th:
title, preamble, and certam claules of the act, from: the adoption of the wesd veff,
and the mode of expreffion ufed, of siwving an author an exclulive property 1or four-
teen years, and no loager.

The Raron obferved “ chat he khew of no right the crown had atr common law
to pripnt what were deemed crown copies 3 fuch exclufive sight originating only
from an exertion of the Dreroganive, Before th;‘:‘ mvention of priming 1T was Propes
for thé crown to have copics of the publicaéls taken from the parlinmentary rolis
to tranimit to the fherifis of the feveral counties ; and printing being no more than
an expeditious art of tranferibing coples, the fame power, and for pretty much
the {ame ends, continues now to be a part of the crown’s prerosative ; and as the
crown takes care to have the (tatutes printed for the public promelgation of the
law, {0 by virtuc of the {ame authority, bibles and common-praver books are print-
ed, and the copies of them thus multiplied for the fervice of religion, which it be-
comes the chief magiitrate to protect. - But no common law right was vefted in che
crown of thus printing and muluiplying ciown copies.” |
" Such are the heads; the mofk material parts of Baron Lyre's npinion againit what
15 called literary propery. And if the cditor préfames 1o {ay that the Baron argucd
the point ‘with the crudition of a fcholar, the -acutenels of an' able lawyer, and
the accuracy of a found reajoncr, Juch prati capnoi be deemed” the language of
Qattery. After 2 variety 'of oblervanons iy oppofiiion to 1he arguments of the
- Solicitor General, Baronr Eyre concluded with pafiing.a negative -upon the frft
and fourth queflttons, and an affirmative upon the fecond, third, and fifth,

Judee Nares {poke next, and was follewed by Judge Afhurft, both of whofe
opiniéns were delivered in favour of the common law right of authors,

Mr. Jufiice Nares bLegdn by -obferving that the hiftorical nature of the
cafe had. been. fo learnedly and fully agitated in the hearing of the houfe, thac
he fhould wave cntering into 3ty but ‘thould-rather weft his opinion on seneral
concluiions, deduced from principles which arefc from fair argument, '

He ftated ro thz Houfe why he thought 4 Common Law right in Literary
Property did exift, and why the-ftatuteof -Queen Anne did not take it away, He
obicrved . that he was of My, Dunning’s fentuments; that'as it'was admitted on 2l
lands that ah author-had a benefictal interéft in his own manuleript before publi-
cation, it was 2 melt extraordinary circamitance that he fhould lofe chat beneficial
intereft the very firft moment he atiempted to exerafe 1. :

Mr Juftice Nares put feveral cales 1o fupport his argument, and the ftatute, he
faid, did not take Way the-Common iaw remedy, although it gave an additional
one,- as in the cafe of an aftion for malicloufly juing out'a comniffion of bank-
ruptey, aithougit the ftatutes of bankruptey have provided an additiona] penaley
for that offtnce by the bond given to the Chancellor,  Afted having {poken near an

C hour
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Lterary Property was to be defined and detoribed.as well as other matiers, and
Cnaiters which were tzneible.  Every thing was propecty that v«d*capul.-lc of Biing
known or dekasd, capable of a lep &1 e enjoyment, and of vaite ‘ta the 0.1'11{:'

rerary Vo operty f:il wwiia the terass of - this defigition, Accordigg to the
appeling, zads fis hnulcr*w to s friend, and his friend prints ic, o
it be lotas ity and the fader prin T.:: it, ver ar afhion would hie (as My, Juftice
Yeares had admimed) wwawch (hewed chat there was 4 property ‘beyond the mate-
- tenials, the paper and wrint. That 2 man: by gubhﬂnnn i1z ook, gave the public
- ;"Ld:.il;.ﬁ:: migre than ios ole of 1t A man mA\; give the },uﬁhc a h*rrln ray through
his fiztd, and i there was2 mine u-rwi-f toat aighway, it was nes erthelets his po-
Py, 1?. had been ﬂiad, thar when - the bird was once out of the hand, it waz

~

o
prd b

-becoine common, and it property-of Whoever caugnt ity s was pot w noﬂ}r true,

i‘::' whiere Was z c.:.il: POR iz 12w DOOKs, wiere a hRE‘-h with.bells abour 1ts neck
had ﬂum awav s 2 periondeiaiped 1, and 2n agtionwas brought at Common Law

acanit the perion who did deta 1-:::.; a book, with an author’s name o it was the

HI—I-I ol
=12
:'.!.
Wil ¥ D

hawk, with the bells abour s neck, and an action might be. hroucmt :ugjunfr.
x‘;hmver ?i‘::';"ﬂ(i it. S .
Since the flatuze of Monogpolies, ne qucﬁ!nns could exift about meéhahicnl
-_'in'fcm'ﬁns. “MManufzfiures were ata vary low ebb all Queen Elizaberh’s time. i11
r-'rr*u}‘_f Jat“ES {ne Firi’:, the tatnte of Mionopolies.was Plﬂtd fince ‘that af
e \

no iavenor conld mammtain an aften ‘:cizna* T & paeni. "I the pnh > of King-

duis, ang preicrvanon ok trade, 10 Cx civ tm. 1he ﬂ?pcﬂnnts WETe mmcndm '
for e nnhz of Fr:m:ﬂ::; bui {n 1gn' Oi- E'C"'l“'ig a irade with another man’ u

matciials, couid pot bz alioweid, m:hr oy rcaiun, or naroral Juf’tzce. CA miller
might grind cora, and a carpenter micht build 2 houfe; but the Arft was nor

-

- searranzed 1 gninding cny com but his own ¢ nor the carzenter in building a houfe
-E:j-,, ANGEET inj_r:’a v;ond. Tllt: Ciﬂ {}1 }:'.‘\ e E.Hi ‘Ef ElHﬂ.f:!‘, and TJIIUH :111*’1

Vaiker, happened fince the fatate,
Vith regard to the queilions It being cnpablc of perpennty, few {ulyeds wee
t

fo. Even lind, the meit tangible- fpecies of property, mmht be walhed away by

the fea, and therdore mizhr be rendercd inca ,,..bi.,. of belnﬂ' perpeivally enjoyed.
. e tninuzh,  Boawvever, That tho ;PO ndents w atided to as-full an LHJO)'"HLH‘E

o i b e tege et L I R
a5 the r;:.;:;t, ot z::::., czie comtd zihae,

As ET urft had uam.h.dcd ne mformed the houle that Judgs
titore was i with-1he gour, bur had F“nt his written opinion, which he read to
w2 Ioule; lalege BuacxsTen: 1n general Terms, anfwered ;Htt five queltions, and
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wavof the fume opmian with his bretheren, Mr, Juftics Nurey, and Me Tullics
Achurlt,  The further bearing was poitponed €l Thurfday.

e A ST AL SR TR Y KA £ T e
THURSDAY, Flruary yyih.

Mr, Juftice Wiltes, Mr. Juftice Afton, My, Jultice Gould, . Baon Perrot,

and BAr, Baron fdams, gave their feveral o 150N,

Mr. Juttice Wyrees {poke firft, and after having hewn'of what {pecies of pro-
perey the author’s copy-right ftood 3 that twas efiate perforal, that twas aflignable,
any that CVCry man cencetved what it meant : he declared it as his GP:.ITEOH; that an au- _
thor had an in dilputable power ind dominion over his manufeript; that that power
was not ahenated when the manufeript was printed and publithed ; that the auther
had an exclufive vightof multiplying copies 4ccording to the common law, which was
foundedon veafon and truth. * “This claim, of right. begran with printing, and for the
clpecialreafon; bécdvife copies could not be eafily multiplied but by-the prefs 3 and
thercfore, that from which no profit could be got, was hardly a property.

In the courfe of the arguments thus claim had been called by the odious naine of .
a.monopoly.  This was apopular argument, but argumenia ad pepulam were not al-
ways well founded ; and wpon’ proper - inveftigation, \this appeired 1o be more fpe-
ctous than real, * - SRV A SR S

After a variéty of' learned obfervations and feveral inftances cited to prove that
::GP}'-right did exift indzz'pendcnt* of -p@ltﬁﬂfﬁ, .Pfi?ilﬁgcs,” frar-chamber decrees, ot
“the fanite of %::qﬁ Anne pﬁl‘ti_{:lllﬂﬁi}’ the cafe of . Tilotfon’s {ermons, for the
copy-night of which the Arch-bifthop’s family received twenty:five handred pounds
afier the; expiration of the licenfing alt, and.previous rothe 26t of Quyeen Anne
judge Willes gave his opinion upon.the firft, fecond, and- fourth guettions,
that at common law ap author had the {ofe right of firft printing and publifhing the
fame for fale, and might bring an altion againlt any perfon who printed, publifhed,
and {old the fame without confent 5 and.dikewide thae, after publication, an author
or his afligns, had an exclofive right in perpetoicy of muluplying coples:

Hle ther proceeded upon the fiatute of Queen Anne, which he declared did not
take :1\'-}:;1[( that l'ighr. It was, he Dbfﬂl‘\’cd, an act vei:g iuw;uratqu p&ﬂﬂ&d, but
nevertheles it conveyed to his mind no idea of. the legiflacure’s entertaining 4n
opinion thet, at che ume of palfing it, therewas no common law righty the word
vefting appearing in the ntle had given rife 1o fuch an’idea, but the preamble con-
tracucred 1t in the tulieft mavners: the words of 1t were, « Whereas certain prineers
anct ocoklellers have taken the hiberty of printing and reprivting, &c &c.” the
piraleology of this fentence plainly proved, . that a known right previous to that
fratute exified ; the legiflature would not have termed the exercife of what was com-
mon to all, raking a hberty, had they not underlicod thata right i perpetpity |
exifted at common law, the words of the preamble to the bill would probably
have been,- Whercas certain printers and bookfellers claim a rvightof printing. &c,” -
And the mtention of the,word printing. thewed thov the idea prevailed that an au-
- thor’s proverty wene favther then- e firft publication, |

. B O * The

L

»



-- - e & -:"‘ o "'T-"I "‘ T : - R e "'." .: i~ o f. - 'l-- Y e '\ m= t'l -~
T5 e ratves i.*.. OF the favins TrALIL, sucoe Wi Gt ved, coavineed b Luiu
] 1 :'-" . r ; . ’ e - ’-ﬂ' !' . L - -- - I
LTl oLE lTOsmen faw. wWhits o had {upnofed woonave cxidted an ‘u.,cm.m t0 thug
- - u 11 i . - . "— - __. . o e m un - :.1- 1:"" T . '
non, wed sert astouciad by o ThRati wos cot Lravtiicuiar {Rive sor che unge hh.:: >
H : 1 1 :_ - - e R ] l FLIE R R t - s F; L : e [——
Ll e DGioern 2f ¢ i 1%:. - Uy IREY AL UL WNAT 1T WAS GLHL'-H‘ lﬂ‘{.'ﬂihxﬂﬂ‘l‘.ﬂ:" the
B ' S e T
YWOTAS T DwerTions,
icvine D 2 mulaoude of forcible arcuirenss oasintsiced the doérne of 5 per
- 1n:‘ b 'y mm Ilobdf® omaw G - ML W L | I.pl;:}'l-.l.l..*-.-ilt._ *.il. .l] l.l L '(....l. ll ] il | S
- ot - ™ -

Sith queitions Oy giving r 23 6s OpPINIGH ihar:
5 alTion At COIMMOn’law was not ey ways impeached efiral f:d or tken aw Ay

- e - nor precinded b Inch frature from
toundation of the fard fiatute, and ! c. carms and conli--

Mir Tuftice Astox nest gave his anfwer, beginning with reaﬂmn learned
Tuced’s fentimenis n {2vour of literary property, as TEDGI‘TLd by Sir- jau mes Burrow ;
3T g‘ft‘“d vith the thie _g.wf'g;.:s who had ipa‘ﬁe buan., him, that it was 2 property,.
SnGInoy v.: b::ons:—‘* O R 2UhOr incependent of any Ratutary-lecurity. It was not.
neceiiary, he obferved for 20y man 10 " advert c;t‘m r-i2 the Grﬁ;:am or Romans to.

1 ne p:‘ inciples of e common iaw of England. Every country hud fome
~Tiain ceneral 1 rates which coverned 1t5 law ; that our common. law. had 115> foun-
oo i nrivate juitice, m moral firne’s and public convenicnce; the natural.righis.

£I CYCTy JudjeCt Were frcucfm} by ir, and there did not exift an argument which
TROUNT 10 CONVACUON [hal an ﬂ,.-ﬂ* ;7 had not a natwral right o the produce

of his mepial iabous, 15 this right onginaily exified, what but an act.of his own.
could ezke iraway F By publication he onn exercited his povser over 1t in one fenfe ;.
when one book was fold it never cwlc be thought that the purchafer had poffefled
hrmlelr-of that progerty whicn the author heid before he publithed his work. A,
seal zbandonment on the part of the firft awner. mult have.taken place, before his
oricmnal rich: Gecame commes. A

n 21t zbandonments, fudge- Yeates had defined, that two circumitances were ne-

I" -

2n actual *&‘mjuzm ng .the .nﬁ't:mﬂn, .r.nd an intention o rehnqmﬂl T ;-
t cait neithes € J.‘.i’i be proved.  Many mmufcrlpts had not been coni-

prels DY vears aiier they were wiuten, the poiiefion of them for a

912
centwry did not invelicaie the claim.of the author or his affigas.,  With-regard (0

i - -

IER oy ;r:m;nm* brcaeie tie adt againlt monopoliss had rend ‘ered 1t neceflary
10F the invenions of them 10 eck chllrlIV dnder s.patent, it could be no argument
 Iterary properiy-the:e fhoula be no common law nght. He 1hﬂunht 1z
b incore tberal 1o wenclude, that pr..wou_». to- Lhe m{mnpmy fratu: €, h

exalled zcoemmonlaw by t"*':::‘.}h* to an inventorof a machine,and authorof bcok.

- &

Aiter 2 v:rit::y of arpements drawn irom the nature of the property, and ihe

-
F -

cenforuciion whice would rauonzliy be pnr vpon ke act of publicanion, Ju dpe
Alen pave Bisopinien in favour of the 8qft, freond, and fourth queitions, ’

Yy it reeard [0 the [atate Q_{.:-n Aan, he ablerved that it was no more than a

v iccurny, given by the feanilatnre to the authoer, enabling him to recover
penaltics, and ariff__r; 3 maticr o Femp] 19t ags mﬂ any erfJn who printed upon
hun to 2 mcre ceriain iffue than bv an action at comaon law. It was an aft pafled
ier thc tnwhr..g_::': nt of learned men, and hﬂtng {o termed 1n its title, it was a

fufiicient
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Infiicient proof that it was no bar to the con mon law right which exifted previous
o its briny enadted.. He read the preamble, and contended that it was evidont
from the wording of it, thatit meant to give anadditional {reurity to 2 righs, whick..
they who paffed the a®t ki ew exafted.  Befides, the manner of paffing 1t {poke in
favour of this idea.  Ile had feen the original bill as prefented to the committee
appointed to bring it in, and it thep bad a long flourthing preamble, which the
somiteee firuck cut, Thele who were fapguing for the petitoners, begged a
perpetuity by ftarute, The enemies-to them at firlt refuled o grant any awiary;
fecuricv,  The bill gave pardcular trouble n pafling ; there were feveral conferei-
ces between the two-houlestupon 1ty and the very dayic pafied, it was fo backward,
that the Queen did not come to the hovde till three'in the afternoon.  Helides, the
faving claule was clearly a falvo to the common law righe.  The idea was as fer-
cibly E}:prtm}'d, as words coud expreds. .

Afier ciing the injuntions granted by the court of Chancery, and arguing upoe
e multitnde of circumitances deducible infavour of Literary Property from the
nateral nights of . the fubjed, the immediate natare of: the property, the 1dea
uniformly entercained of its exiftence from the era of the commencement of prinning
ro the-ptefent day,.as well:as his conftrufiion of th: flawte of Queen Anne, he
gave hisanfwer tothe thirc and ffth queftions, declaring 1t his opiajon that an ac-
ton-at'common law was not-any. ways impeached, refltrained, or tuken away by the
bih-of. Queen-Anne.. ~

o

Baron PerroT fpoke next, and began by obfeiving, that the aigumeat for
the exiltence of aconmon law right, and thedefinition of Laterary Property, ay
chattel property, was in his idea exceedingly ill-founded and abfurd. If Literary
Property 'was a-chattel, then.upon the death of the. poffeffor of a manuicripr, any
fimple contratt creditor might oblige his family or afligns to give it-up and fulter
him to pfint it. - An author certainly had a right to his-manefeript ;. he niight line
his trunk with it, orhé might printic. Adter publication, 2ny man might do the
fame, their Loxifhips might turh printers if they chole, and printit. Frown the
patents, the -privileges; the fur-chamber decrees,.ende the licenfing aéls; it was
~vident that in thole days.no ided wasenteitained of an author’s having any chum
to the exclufive right of -pripting -what be had once publifhed @ 1f a manuiz ri;t wos
furcepritionfly obtained, an s€tion at common:; law wounld-gertainly hie jor i cor-
poreal part of It, the piper.  So if 2 friend to whom it was leat, or a perien wha
found it, multiplied copies, having {urreadered the-original mnaleript, he had Jura-
rendered all that' the author had any common law right to claim. | .

He fpoke of the tight under patents and privileges as a richt petitioned {or by
printers without. any .thought ot an author’s enterratning an idea t‘lt'at he had-any
claim.. - As-i0 the Stationers Company, frely we were notto look for the.common
Taw among them. ~ All their rules and. orders were: for the fecurity of fuch peculiar
works-as their owa. members had.been wonito print.  Ap invenior of a maching or
mechanical infrument, like an author, gave lis weas to the public, Frevious.io
nublication, he pofiefledr che jus-utends, fiuends, et difportndi, in as full an exteat as:
the writer of 2 book ; and yet it never was- heard that an inventor, when. he fold .
one of his machines, ot ‘inflruments, thought the purchafer, If he chofe it, had
not a right to make another after its model.  The- right of exclulively mal-:::ng any

| ' mechanicat
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Bt cadovonmsn wor o e awew avem e Atthor ef Luventor by the A{
o Monotes L the 2t of Tames Gie Tty Which At favea prerogative
o Woshion ang achirh would hove ntentiored vhat was now t:..rmm Literary
Prosemi, radoan e :.*'*E.::.Z tar tnere was 2 Comaon Law e for an Author
Gr gt .%1?3_-‘:‘1 exclon reolv o omitply copivs. The srgument, that when 2 book
w13 pubtii and il there whs n bmelicd mml.ﬂ beoveeen the Authm' andl
Poovacoe: eavly ron ve moenaeed, Tio Yorchafey uoun'u.. the 11:.13*5:1‘ ARG pring,
te COrnore. purcor his pur chale ; :....d he Coughta r""fht to ule tie 1deas; the in-
corporeal part of It 4

The dociring of 1mpl d contrads wouid not bold,- as it was impreby ble. The

3 Ky
Authortultsined a lofs, wut no ipjury, froman other's p*-muntrh!s copy.. . Damnum
LREIRIATIE WIS :‘fn eitabliied maximi or Law, As another by multlplylnﬂ' copies
reanad profis, the crininal Aurhior fuitained 2 lofs; buthe fulfained 1o njary. To
BE 15143 red, 2 man molt Yot i nght; thatnght muft be founded 1n faw ; and
where the Law glves 50 remedy; “in zuthor can claim 1o right 5 the: metter is
common o all. It had been faid that 2 declaration had been fied on an action «
Common Law, for the invaficn of copy right; but it had not been found, ahhoun‘n

every Law Book had been ranfacked tor “the purpofe, thatz trial was ever had at
Con::mp Law. An inconwovertible proof ther tiere wasnota lawyer mW ei’tmm“:cr-
mali who {uppofed thae there exifted any vight at Common Law. T he prefent claim
was neither more nor lefs thana cl'wn fo*amﬁncpﬁl and ail monopolies weie
G::‘ﬁﬂS 10 the Cﬁfﬁf‘ltf‘ [

‘The Baron confnded thet the arfumens of the: munh..l.. and the opinions of
thoie on th= otlier Sde of the Gueftion were more ingentous than convincing, He
therefore anfwered the Ant, dccond ahd fourth au“&mns it the ‘i’cgut'-vc being
Axed 11 opinion that theve pever exifted 2 Common £ dw right; and that an &vthm
had no clam to htis Manuicript after publication. |

Rtip“"f_nﬂ the Statute of de:a_nﬁnﬁ..., he was perfectly convinced that 1:: Was
th2 oniv fec u*r:', thar Authors or Foak flers had.” That it gave a ncrht rfor 14
¥Cars 10 the holders of <opies;’ and after that period the right reverted to the Authors
mr 14 vears fonger. The Baron{aid he .could not ipeag_ to"the - Act; without
#aving it in his h—-nd b Dindt read the ttle, 2nd geclared that-all the m ta.Phg. {ical
'Iubueﬂy or defimiion -whfcn the abieft logician could 'nuﬂen,; could not - grve any
other feme to the wwords ¢ for tle Encmrawﬂ-‘*ﬂmf of learning, and for **c&mcr QA
night in authors,” than 'a creation of a2 Drﬂp&l}r, not nfurther fecurity for one,
I'.t'“‘“cn-_._d it preamble. and went through the act fentence by ff'n tence, pfzrncu_
lzrly savefligatng the meaning of ¢ach claufe, and drawing from its méaning
ftronz argunienisn favourer  the i ¢ apalen he was. h‘s.f ng down; 1 he werds, . and
n fa"'ru ;-’ r:e declared were cléarand conclufive eut of the pﬂwer of argument to
furieotns. Taey fhewed that the'lc rf'ﬂamre thﬁun'ht it a gréat favour to G‘r ant any,

cven s hms tf:di cur iy, nd t,hat‘fhw might not be mifunder rftood,. -they l:"{prEﬂCd
theiriden in the fullefierms,  After ..heff: words 1t was 1n the Higheft dcﬂn_ abfurd
10 contetd that any fiving clanfe cobld be fo coaftrued as to. affect, and -indeed
Celtroy the molt fusframiial meanifg.of the enacting bart: af-thic sct.  The -favi Ing;
dante ‘ﬁ‘&:”’hdﬂﬂ!ﬂ' afaivo for thewwho held-a pattnt-ﬂ hi 10 -6Opics ;. and -as it

vmﬂd
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would have been tedions to hgve t’nummattd all, the Univerlities were mer-
tioned, as being the "frt‘ﬁt{.ﬂ holders under chat kird of dtfcnptior.

"Phie Baron enforced this obfervation, and the conclufion he drew from the’
words and 5o fonger i the enalling clavlz, by citing a cale of amattainder in the
reign of Idwa d the VI. being caken off by an aét of pariament many years af-
terwards, which acl, in the f;’mtﬂl o claufe, ook off ihe atteinder in the fulicit
and mel entire mianner, and afterwards contained a fav_ng ciaufe jor certain leafes
granteds by the King, who pafled the il of atainder On of . the holders ot
thefe lenfes brought an aston 1gan‘ﬂ the family tdldwd from the 1tta11d€1, and-
grounded his ¢lum vpon the faving clanfe; bur the court adju. lged agzinft him,
tor that the attaiader being entirely twlken fo by, the enafling claufe, 1t was 1dle 1o
centend that any.faving claufe Could impeach it, or feuge o nght held under tl
ides-of. the attainder.

With regard to the { mtumuonq cited on the OCC?r{)n thﬁ Court of Chancery
muft have vniformly, milaken the lave, 1§ they had not granted them under the idea
of: the ftatute.

The adtitfelf gave no mere remedy with its penalms, than it Jid without them.
An author in the drft was allowed o damafk- allthe books pirated upon mm; by
damalking he underftood, turn to wafte paper- and fine trusks,. which linings wers
hgured like damatk: What remedy was this? none in the world.” Then again, a
" penny per book was to. be recovered, half of which went to the informer and half
to‘the King; here therefore the author got nothing,. The. flatute aftorded htm

- grouads ﬁt r 4 remedy in equity. The Cﬂu.t of Chancery, by 2n-1nuathon mJ a

- decree, not only {to ped the faic'of the pirated: copies, - but-alfo uuhgcd the pirate
© 10 account for what he had fold: Tlis was a fatisfation ; - this-was.an atual and

~an effeCtual remedy. -To (appole that the faving claufe matntained a perpetaity
of property, awas to fuppofe that'the aé granted an authiér fourteen years, aid 1o
iongery EXCEpt for cver, which was (o barefaced, fo eareoions-an abfurdity, that no
man of feife-could be-the dupe of it - That thi Court of- Chancery. had never
dreamt of -a*Common Iuaw Right, he }‘tmveci by citing a cale-between the ‘immp
- Office and a news- paper pr:mer ;- @ Printer-got into the Fleet, and there printed
ntwa-paptzrs witholt flamps. - The St np Ofce prayed-an injunction, the Court
refufed’ 1t and told them -the ftatuce having enafted, that a penalty w.s to be
paid on-cons iftion, that- ..ht.',r muft proiecuuz ¢ mnvrf‘uen undaer the fatute, and’
they had 2. right to the penalty, but they could nog upon-the prineiples of Con-
mon Law prf:w:m: the printer from continuing fus trade.  "Fhis proved that ftatuie
laws were unneceffary where-remedies could be had at Commmeon Law. '
| Bftﬁ'l thc Baron had fevcrf'ly arlm"tdvcrt"d on the pnntera who claim the rluht
* of yerpetuity, and-inftanced many cafes, all rending to corroborate his' optaion,
“he concluchl his. ipeer:h by nfﬁrmmﬂ' that there was‘no right at Conimon Law
previous to'the8th of Queen Ann,. and that i there was, thar ftatue endrely and ,
-cﬁtﬁuallytooL It away.. * ~ ~

M;, Juffice Cqum agreed, that an author had a.right at Common Law to his-

mnnufcnpt, pftvmus to Pubhca.tmn. With regard t0 the ftawte of Queen Anne,
. "-l - : 4 - hb .
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WELLMIAVIS G T8 ali AnLpyy IDdd 3WAT AhY pr{:vious riaht that an author

iz b2 ond thar <o saihor s reciuaed oy fuch Ratuce from an ¥ remedy,

excenn on the mavaiinion of fhe e vatute, and the terms and concitions pre-

Coriett thereby. Thas anfegy he gave to the third and &lth q:.teﬁmn. |
Bzren Lo eus eniorod very jearnedly inte the natore of pateats, pmf:]u‘::-', 21

granis oD othe criwn; tracsd them refpeciing BDoOKS to A ’h.i‘}' early period, and

St & vanery of indiantes, &l izading fo prf“.fe, :hﬁr oil of late ','-'cars no idea

n

was cicenv Cf O’Jimm tiat, previous o the uamte of Q een *'me ay uthors
ring ng fecosiiy but by patenis. Mz therefore anfwered the ard,
:2cond, and fourth aecitions in the pegative. The Biron aniwered the thitd and

3
" - -
2 Gueiione 2llo i the neganve.

MONDAY, -;rft):‘ﬂfﬂt:f 21,

Tord Chiel Baron Shﬁ"i‘h“ ""vc nis GPIP!DH CORCETRING therary 1 "ﬂperrv In
zniwer to the Ari,. fecond, and fourth, he ebferved, that the vales proved, and it
wzs allowed, that it was propesty Drevions io mhhcatlon and that publication
could not akcer 1t for that pubiication neither made it a fa]e a gift, a forfﬂture,
ror an zbandonment, which were the only ways that a perfon canld part with his
DroCerty. When a man prhlithed his mam.fcripL he'fold to one perfon only one
boak, and the ufe. of that one book, without any defign of allowinn- the pur-
chafer to multiply copies: if he gave 2 bﬂnk away, he gw{, c under the {ime re-
rictions s = forieiture slways tmplied a erime, and then the night of property, be-
came vefled in_the-Crown 3 an abandonment could net be without an intent of re-
equifling his richt ; and {uch intent-was net deducible from a pabhc.;tmn of the

iécas written Dy an author. Tn the cafes of Pupe and Curl, zhe letrers were the

he.property of ool 10 whom tnc'f were fenz; but the ideas remained as matter of
ﬁg] t veited in the fonder, “In the caie of Lord Shafiefbury’s manufcr;p:, the fame
dedulticn followed ; for Mr. Gwynae fold to Shepbeare what he had no authority
from the zuther, {Lom Shaf ficibury) or his afligns, to difpofe of - There was no
2t of difhoneity on the pari or She hbﬂar,.., 4-lthoug.; the manufcrs ipt was furrept!-
toully obtawned, and the family had a remedy. |

Some lawyers, vee alive, r..merpbp'ed the cafe of Lord Chzef Baron Gilbert’s
”;?.nt.-.icr'ms which he d..vii ' o Ba-'an Clarke ; the Raron neves PuLh{hea th:m,
UL A !' L'uﬂt':' h'r.'riftr '\‘-’Ilﬂ-u i< fmﬂlﬂv'ﬂd {n\_,L 4Nl ﬁppﬁrtunit} 'D{ QGPVIH‘D' l', LIT‘?
and th. fo Golen Copies were commized 1o the prefs. Tht: fame argu ent '1):
azainit prrating afwer, as befere l,um; Cation. ~
it bad “r*c'l Britati ;on::d that @ mau niade his landed cltate common, -by giving

ri of it 1o the highway bat it furcly would not be contended, that althbugh

he gan: a u.m: of I's citaie foi fuch a purpofe, that any perfon but himfelf Had® 2
2 right
&
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()
13
$)



[ a5 ]
<ight to {ne trees oni, or the mines beneath it,  ide adverted to the cafe of Batket
and the Univerliy 'of Cainbridze,. and declared -that the arguiment was then
erounded on thele principles.  This cale was reported i Born’s Heclefiafiia
cat Law. * :

He cited likewife the cafes; which, both at the bar and by the Judges, had been
snentioned of Eyre:and Walkor, and others,. 2ll of which were after the 21 vears
were expired, and which, re&ré{}z bemg fg:ibtai;xecl, {poke 1n favour of the Common
L.aw Richt, He'inftancéd ‘alio the cale of ‘the Seffions Paper as corroborative of
this opinion, and oblerved, thatin order to alarm their Lovdthips paffions, two
very odious names had been ‘thrown oiity perpetuity and monopoly 3 neither of
which, he thought, dpplied’to the prefent claim. The frfk was entirely out of
the queltion, and theldtter; Lord ©oxe had :defined to. mean @ grant irom the
Crown, to vend any fingle matter. :

As to mechanical nventions, b did not know that previous te the a8 of 21
James 1, an allion would not lie againft the perfon who girafed an mvention, - An
orrery .none but an afironomer could make; and he might fathion a fecond, as
as foon as he had feen a firft s it was then in a deégree an original wotk,. Wheress,
in multiplying an author’s copy, his name as well as his’ ideas weré Qolen, .and it
was pafled upon-the world as the work. of the original author, althe’ he could
not poflibly amend any errors which might have efcaped in his firfe edivion, -mor
cancel any part which {ubfequent to the Frit- publication” appeared. to be
Lmprope;s. ~ A

After {everal other obfervations, tending to preve that an author had g right at
Common Law, beth before and afeée publication, he anfwered the firlt; fecond,
and feurth q&t:ffxﬁris in the afirmatiye, - - . o

The ftatuie of Queen Anne, he looked upon 434 CGﬂipt‘Omife between authorg
and printers contending for a perpéwity, ard thofe who denied thent: any ftatute
right, There were general rudes for the confirudtion of all {tatates.” One was that
it thauld never be interpreted 1o as to be unreafonable ; another, that no claue
could be canftrued fo as to make it inconfifteny with any forinéx claufe; it {hould
neichee be repugnant, nor inconfiftent, With-regard 1o this:fatute, we mufknot
rejedt ¢he faving claufe, nor the motive for which'iv was made, viz, the advance-
ment of learning.  The word wefting, if it could be tortured o as 10 tell -againtt the
prefent claim, was {ufiiciently qualified and done away by the word fecure, which
occurred 1 the enacting claufe, "and which plainly implied a fecurity for fome.
thing pre-exifting,  That the préamble gave full auchority to ‘this conftruttion,
the word re-pripting perticularly implying a right. after the firflk. publication ; and
tite word parchafer, (Which was one of “the parties mentioned by the aét as being
fecared 1y their property) indicated moft'amply a.previous right;, . for nobody could
be thought to purchale what ancther had not a right o fell.” The Bavon faid thac
the ftatute afforded the holders of copy-right a more efficacious vemedy than the
Commion Law, but that it by no means umpeached, refirained, or twok away the
Common Law right. -He therefore” anlwered the! third and fifth ‘guefiens in-the
negatye, . - N | S BT .-
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cf the manuiCrint or book, which richt is the fublelt ef the {econd 1!.1{_{}.1011 pro-
poled to us.

Novw :f there exifls any incorporealright or pt’ﬂpﬁ‘: ¥ 1n th: nut_ or detached from
his q’:a.auﬂ.r;rl, NG é&' of I}Ublha-ﬂﬁ can ceftroy it - Can then fu fuch right cor pro-

perty ¢Xiit at all 7 Does juch o rigat come w 1R th*‘ knowlecge or rea ach of the
comimnon 1aw 7 In aniwer {0 the brit of ihoie queries, 1 a..:}-:nm.1a_._i5:,, ino’ this claim
of property 15 2bftract and ideal, novel 2nd rehnea, 1t is yet intelhgibic, and may as
cafily be made to exilt for ever as for a term of years ; bub I Ordaer to know w e
ther it fo protefied by law, 2 preliminary quettion is necellary, Whether it bas
bzenlo den:rmmed in 15 favour. bv the greas :nd learned men who havé been my
predeceffors, in reguiar czuje of adicature ; 5 it is got for me o fhake a refpechable
feries of decifions, an *mmw mh foundaticns ¢f an eltabltthed right, by any asricrf
reafoning of my own ; but after inveltigating the decifions of the courts ot commoen
law, I can Hsd no fuch Cetemminztions. W hart 1s common law now, muft have been
o 300 years 2g0 when p r,r:ndﬂ# -was myented.  No traces of fuch 2 claim are 1o ke
et wIith f)"l{)r 7o the rcikoracorn. Yery few cafes of this kind thPLn..,d in Charles
iht StCona’s tmf:, or before whe hcenfing 28, and thofc few were determined BpoR
7he Preroganys sigit of tnc Crown, The cxecuiive power of the Crown drew after
it this prerogative right, which exiended io zll alls ol parhaments, marters of re-
ligion, and acts of ftate. The cale or Baiket and the Univerhity of Camendge,
which wzs a laee one of the famz kind, appeared upor the picadings 1o be a queiricn
arifine between two parries who claimed under concarrent and inconfiftent grants
of the crown. - iviy late homourable zaa Ic:arﬂfd friend ' Mr. Yorke) who argued
that cafe, endezvoured ro fhew that his client’ s rignt rmcrh:: arife from the power
of the crown, and to illufirate his areument, faid, 1t -nirrht pcm'lps bz ¢ proverty
< founded cn prerogauve,’—a jannuacre, l*ou;ew::. -1![:: wa b le for counlel, not very
‘admiffible by, or m:.ﬁhi':lb:': 0 a Junce- bur the certificate 1n the above caﬁt doesnos
fay a word of propury, "~ 2nd indeed if fucha claim 2s that had been founded on PIo-
pt":y. every one would have as good a sight to publifh abridgments of the fatures,
as of zny other book. -
L.ord Norhington granted injunctions on behalf of pubhcatmns which he con~

Hidercd 25 matiers of [ ftare, but left fuch works as ¢ The Whole Duty of Man,” 1o
“their common remedy at law,  When Wor:-:s of Yirerature, encourzged by the faci-
Jity of printing, tegan to fpread, we find the cafes muluply,  Of thele, however, 1

. iﬂ}"
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fav entirely out of the q'leﬂ@n, all thole which appear to be cafes between rival
pate DS Gf the crown 5 all thole relating to the Stationers C OMpany il thole con-
CerNIng r»::l*rgmrn law, or the ftate: and dll uupl.'bhlhfd manuicripts,

] ihfil 1‘:1“mht too, betore] examing the cales which happened after the ftatute,
chat I am ot opwon that the ftamte gwcs authors and fhe;r afligns, a general rio‘u
not conneled with the penalty, and that flarutable right falls under the prot(...,non
of 2 court of f..qmt) , and may claim the benelit of an ln_]ua&'on To obtain {fuch
aninjuncrion, it is by no means neceffary that the olanufr (hould make out a clear
arlfhlpmabk t1th.. It may be gra anted on arcafonable pretence, 2nd a doubttul rtght
before the hearing of the canle; nor is it objection that the party applying for it
1115 3 Teme dy at faw., No bill for 108 inimmm 1s to be found before the fatute,
The caujes which have come befere the Court of Chancery, fince the ‘htute {
m"i to be 17 in number; of thefe oight were founded on the flatute right : in two
or three, the queftion was, whether che ook was a fair abridgzment, and all the reft
were injunctions granted 2y pm! upen filing the biil, with an aH1d.=n-1t annexcd, In
n:l. ot cafis the defendant is not fo much as ..Lsud amd can | imagine that {o many
Hiuftions men who prefided in the Court of Chmcuy would, without a fingle a¢-
gumert, have determined fo great and coplous a queftion, and which has “taken
Hp lo much of your }_ﬁrdﬂnps dme?  Infadk, none of them withed to have it {ud,
i had formed any OPINION ON the iub_;e& | }
ln the tamots calc of Tonfon and Walker, of which 1 have an accurate note of
my own taking, Lord Hardwicke fad, before the defendant’s counfel began to
t.ru e, **lam mc]meu w0 fend a cale 1o the judges, for 1 doubt whether the- master
has been Judtmllv determined, but wilh to hear what the defendant lays as 1o Dr,
Newton’s netes 3 however | deu.un ne the general queftion cither upon the Common
Law orthe &‘.ttit:_. '{ he mafter after warda lrpﬂhﬁd the varrations between the LWo
baoks to be colourable and iilnfory only, and therefore the nuumfi::ou was made ner-
P::m;ﬂ Since Lhﬂ.t fime dmmé the lalt 20 years,- O maore, the main queﬂu}n 1113;
ien Sultuating, amdin agitasion, +
)* H}ﬂ} Y OWH Chptrlmu.. 21 the bar, T know that the fucceilive Chancellors and
Malters of the Rolls; 1.ord Northingon, Lord Camden, Sir Uhomas Clark, e
L vt ail looyed npon tht Caie as um’lttcl MIDEG; 1L may now therefore be fmﬂ) treatedd
as a new gaeftion, and Indeed it has heen argued as Jach vpon general principles.
Let us conl: dez vehat wes n'nr thofe principles: have which are Jaid down as the fpun-
dation of this new fpecies of property s I'have heard butol one, namely, that fuch a
¢ Al 18 Lonﬁi‘tom with the moral mnefs of tlunga. '} his 1dea of moral fitnels 15 in-
deed an amiable prinaiple] and one cannot help wilhing all claims "derived from fo
pure. a rﬂterL m'irht‘.&’:{‘w{, atl. mﬁible r:nﬂourzn'cmtnt DUE Lhis pmlc;plc s 110
univertal rale'of law, nor can it be made o applv in all ca{e.a. Beauttful asit may
bz in theory, to veduce it lfh.i} the practice and .execution of Cammon Law, would
create m..,o:l“nbln. confufion; it would make laws vain, and judges alhltdlj’ ;. NOT 1%
it pﬁﬁlb L Lo fu}':p"ﬂt toe it‘l* ondents clatin ugon thele pnnc:ple-. and not allow their
OpLration, in. & variety of othet cales, wiwre it is confefled on all hands they
CaBnot bL atlowed. _ .
ﬂbu.]&cmrzms of botks," tranflations, noies, as effedually deprive the or 1ginal
AULHOL Ui the fruit of fhis l‘tbm‘ns as diredt par ticulm copies, yet they are allowable.

D Z lt'h.
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and thoar ol 1oy opiaon ftands exs tliy n the. fame iof::tmv; 4
: 21100 1Ay perhaps nna cat foue Little logical or-mechanica

ﬁ-

difzrences, but e fohd diftindtion in the rule of property that RIJ[J}ItiS to them Cﬂﬁ

pe found.—if fuch o perperual propesty reinains 1 an author, and i f1ls right Cot-
dnuss after pubhcagen, 1 caancetr conceive what fhouid hinder him from the
Teil exercife oF thor right 1o whas miapper he ﬁ:.‘.frﬂ; ne may iet the moft extra-
Vagant Price ke wiil upern we frft tm r:’fﬂ' o, *Htl _:E Soto -.,irmt a fecond when
ihar is iold.  1f he has an abiolute controul over his deas when publithed, as be-

fore, he may recal them, deitrov them, c:-:i'nm.hih thein, md devrive the world of
the vz or them ever Effﬁ'i—; 1115 f:}:’....-.aurﬂ‘ Lo I't'uf‘r‘l'. 15 RO eV IdLr}Lfi of his confent fe
1 abandon his propanty, and iesve 1 oas a de riledt t the public. -

But s fad, dhas 'fhc nleof 2 pr ;nted cowr 15 3 qua]mcf? or conditionsl fale,
ang that the purthﬂﬂfr My m axe 2il the wies he plﬂ,.:es of his book exucept that one
of re-crnlng i Dz:: v hcre E: the ¢vidence ol this extraordinary-bargain? or
E‘hf?ﬂ The .;_!D«TY of jaw o fhppc&“‘c the 111ppoﬂt¢0n? In ali cther C'lﬁ.s of Ppur-
ale, p:l"fnd‘i: rransfers the wiole and shlolute property to the buyer: there Is no
irri"r where 2 legal 1'1 ght 18 otherwile wansferred by fale, an exampie of fuch a-

{;fcu! :i' richt remavung 1n the feller; It 15 2 new and er;_puvﬁc a) ‘refinement
unea the law, " and lawe, like fome manumﬁues, may be drawn o fine as at laft to.
lofe their frength with their {olidity —When mmtxne was nrfl introduced, Car-
diral Woik }-v.:rcﬂ Ring rImr} Vill. w be caviious how he encouraged:it;. as

2 mmatier wiuch nughe he dzngerous to the ftaze. The event howswver d;-.d.m-.:
CIci e EI '.E), a‘.ﬂ th...rt‘fort Ll-ﬁ 11. e of the 21fy of Jamcs i.. EI{EQPtﬁd it, a8 3

he f E:;.f nens L:Emmcr act, gave only an adventitious nght; and thus-it refied
e of Queen Anne. The ftarute certainly recognizes no Common Law
riohe, 2iac e ! f-:m;mf Nor can I fuppofe this omiffion happesned . through
igm:arce o1 wadv::rtcncc when 1 fee fuch great law-names as Holt, Coog::ca, Har-
cours, Semere; & in the hi't of that parhament. This act adoprs the language of
the old privileges n terims, 14 years- had been the term bcmrﬂ granted 0 inventors,

a ifﬁi‘.'iﬂt“d"-ﬁ o: the work toe, asin-the cale of muchines, was vrefcribed y nor deor

1 recolie® zn Inftance where a ftatste gives {uch a tempemry remedy as 1S herc
oranied inaid of anabichute Commen 1 i_.e.w Tignt. *'
“if fuch 2 nght exlited 2t Common-Law, and it remained m\*m},{_ach{:d by that

}amre, why u‘iai: anxicty 1 authors and beokiellers afterwards 10 obtain anothir

snition for their properiy = YYhence thole diffcrent EP}JJ‘CE"*HH: 0 parliament, in

e vear 1733, :73$, 1739, for 3 longer term of years, or lor life in this Kind of

$ropriy, 2ad afterwards to get an 2t Dl‘OhlblL Ine berty of printing books in
3

44 % -

foreign kingdeans, aad ﬂ*n_luw them back again. The trath is, the idea of 2
Cum—qnq La"!; !‘ign i P‘f:"'PC:.’-.ny, wWas ﬂﬂt E'..Leﬂ HD t'l E{EE[' th at L?I]LI’E In pl'(]-—
caring a new fziuie for an enlargement of - the term ; if (faith the parties concerned)

o Iggii"iamrt villinoidount for 1 us, we will do 1t wmhau their aflittance, and then
. we
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we Degin to hear of this rew doftnine; the Common Law right, whicly, - upaas the

whole, 1 am of opinion, cannot be {upporied upon any rules or principles of ihe

Comunon Law of this kingdom. | :
The Chiel Juftice anfwered the frft queftion . the affirmative s . the {teend:

nind fourtn 1o the negative ; and the third and fifkh i the affirmative, |
ford Chief Juftice Maxsrirup declined wiving his 0piui0€1:

e L R Y Y AR TV S IS e B S TR RN K R, fed s

T MU RSO AT,  Felruary outh, .
The fubftence of Lord CaMpis’s fpeech, -

¢ & frer what the Lord Chief Juitice vefterday fo abi}r*Enfci‘ced,-thﬂrﬁwill e Listle
scealion. for mie to trbuble your Lordafhips; nor' will ths prefent frate of ‘my health,
and the weaknels of my-voice, allow me to exerc mylelf, were I ever fo much incli-
ned ; but the nature of my profeflion, and e duty -1 owe to this houfe, will nog
fuffer me to remain filent, when fo important a quettion is to be determined.  The
fair ground of the argument has-been wery: truly ftated to you by the Lord Chicf
Juftice ; I hope what was yefteraay {0 learnedly told your - Lordihips, -will-remain -
deeply imprelled on your minds. o

“ 'The arguments auempted o be maintained on 'tife fide of the refpondents were
founded on paients, privileges, {far-chamber decrees,. and the :bye laws of the -
Starioners Company ; all of them the effe@s of the grofleft tyranny. add clurpation:
the very laft places in which 1 fhouid have dreamir of finding the lealt trace of the
coramon law-of this kingdon: and yer, by a variery of fubile reafoning and meta-
phyfical 1‘eﬁnéments, havp thfi‘y endeavoured to fquecze ont the fpirt of the common
law from premifes in which it could not. poflibly have exiftence,

< They-began with chewr pretended precedents and authorities, and they zndea-
voured 1o model thefe in {ucha manner. ag to- extralt from thenr fomething Yike n
common Jaw principle,-vpon which their argument might.reft. . I fhall invert the
order, and firft of -all lay out of my way the whole bede-role of citations and piv- -
cedents which they have produced = that heteroyeneous heap of rvubbifh, which is
only calculated to confound your Lovdinips, and miflead. the argument.  After the
firlt invention of printing, the art.continued free for about fifty years.. [ mean 1o
lay no ftrefs upom this; I mention 1t'only hiftorically, notargumentatively s for
as the ufe of it was littie known, and nov very extenfive, its want of importance
might proteét it from invaifion j bur as foon as its effefts in polities and: vehigion were
felr, all. the crowned heads 1n Europe at -once feized onit, andappropriated it to
themfelves, Certain 1t 1¢, that in lngland, the crown claimed both the power of
licenfing what {hould be printed, ‘and the monopoly of. printing. .. Two licenies
were granted 1o thofe who peticioned for-then.  An author notionly was obliged
10 fue for a Yicence vo princatall, but he was alfo obliged to fue for 2 fecond Yicence
that he might pyint his Own work.. g

. When the King had once claimed the right of printing, he fecured that right

by patents and by charters, Seill-further 1o fccure his monopoly;- he combined che

printers, and formed them-into a company, then called the Stationers Company, by
whoft laws, none but members could print-any book-at all. 7 bey affumed powers
of feizure, confifcation and imprifonment, and the decrees of the flar~chamber con-
firmed their proceedings. Thefe tranfadtions, I prefume, have no.relarion to the
common Jaw ; and when they were eftablithed, where could an author, indepen-

dent,
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denz of the comrany, sums Ky woarks, ortry Risvight o2 Whe could nualke
- l Uil - * = - —: JI-I- - e 1-‘-'* F T = ! '
heilamaint hz arbriary ;ferog..,-x 2, wticn ‘nifted and turpreficd the common law
T - [ =
1 i s 1' N - - 1
of the femd?  Jivery man who printed s book, no matter how he obtained it -

tered his namein their Dooss, aed became a member of their company @ then he

wzs compicte owner of the beox,  Chwner was the wrm applied 1o every holder of
coBies; and 1he ward aut! or do¢s not occur once iy all thth entrics.  All {ocik chivs..
coad or pad, arbitr ary or lilesz)) muflhave feme laws o regulate them, When an
2iher d}r;--:i, E"E a:x-"f:vmn ; mraﬂ}f became his fucceflors.  The manner in which

d orc ??‘i old cenure, 1o which the owner has 2
grrie I':r.-"c_:.te:n crily, atthe &1 1 znd ples illi't.. of tie L.th The two fole urles by
which 2 man fecured his right was the royal parent and the hicenle of the Stationers
cempany; | chalenee any man alive o fhew me any other right or itic; Where is
it oo e fouﬁﬁ? fome of the l-arped judges izy the words o aﬁLfrm_;e n the ftatuie
of Queen Anne relate 10 a priorcemmon lawright; To what cominonlaw rignt could”
thele words refer? Atzli the pericds I have mentioned the common law I‘IlTh"S were
r e law of prerogautve. Jtwas the general opinion that there was no other

righr,and thecommup ;:Imc-tsau" the times lubmuiied to the arbitrary law of prerogative.
12 the cafe e the E zationey ommn}' againit Seymour, all the ]mcres declared that
prinung was under the direciion of the Crow 0, and that the Court of King’s ‘Bench

d tetze ol pronzers of news, mue or faliz, faw ful or ililcie,  Berif it was made
ufe of to profedt authors, what was this‘protedtion ¥ a right derived under a bye
law of 2 pl’.V" 1o com*"‘ } A }Jrotf: iu}n hmiar fa Lnat ’u]l“‘h we am Ihc grt“a.h

gy islry

"

i.

AR :-;gr-:;g _h 1 b ance. n _n{}ft‘_, U'.‘l'“ i‘{lG ‘,Cﬂ‘l LOH‘.}I ;35 E:{Em' th& m.lt.,a.:r

YO\ 1 find that theie nohes are founded u upon the c;wrt{.' ¢t the "‘*!:190'1-‘
e13 Cﬁmra v and the royal PT:"I'G;"‘"ﬁ but whas kas thisto do with the COMMION
baw right? '_ r nvver, - my! Leords, forger the i TPOTT of ﬂ“ owrm. Re-
member always t}'ﬂtr he common law ?ht now clamed at your bar s the righe, ot

2 private man o print his works for t\'fﬂ: independent of the crown, the compan i '
znd 2l mankind,  Io the Sear 1681 we find 2 bye iew for the proeltion of tha

Gwn Company 3 AEd HRIr COpy-1: ”"115, which then cenfifted of a1} the Frereture of dhe
k:nﬂt’on, ior they had contrived 1o get 2l the copies 1nmo their own hands, Jna
fewyears aferwards the revoluton Was t.-ftabhf*}r*d fRen vani i" ed privocatve, then

ail the bre laws Uf;..;ebsat:az‘e:s f"ompamf weeatan ends every refhaine {ell iy

3 _*- KT TG
otf the “fcfs., and the old commin law of Ungland wal*-w.’ 2t lorpe. During the
i':.rc::::ti:.:ir ourtten or fixicen years, no afhion was broushe, no ‘.._;U":t*:‘.‘t‘:ﬂt} t_‘.i_‘;:':‘i;]tﬂj
alzh.uch nonlessi derce prevented it afironz proof, that 52 that e there was
o wiea of 3 commaen low clain, So frgele dih they then dream of t.:i"':.z.blii.zir:g :
FEILLTNTY IR themr CODcE, At Wl ald..rt of them fading ro prersgadive fecurity,
ne priviiege, 0o liceniing ack, -no flar chamber decree 10 prowdt ther claim, In the
year 1305 cane up 10 narbiament in d* form of Pmt*onum with toarsin ther ey LS,
nopeleds ead torlorn; they brought with them their wives and chikien T excite
compalninn, nnd ingu [

J ent to grant them a flatutary fecwity.  They. ob-
AU Wt Al Jnd aZia and agan 10.3\"-11*"11}; awrmcr ]r:ﬁ'l" iy :

““ Thus.

-
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«« Thus, my Lords, ftands the prerénce on the feore of ufage, of which yous
Lordthips have heard fo much on one fidé the queftion. ! come now to confider
upon what foundation ftand the prerogative copies; and thele were in facr cafes be-
tween co-patentees (for I muft confider the Stationers Company tlelf as 2 patentcg
of the crown), and no authorfhip right occurs here. T he right inthe crown is fup-
polzd to come eith:r from purchale or contraét; and our law argues from principles,
cafes, and analogy ; but not a word ot this in the judgment.of the court; but the
arguments of counfel are adduced to prove the point, The argument of counfel isa
{orry kind of evidence indeed, in moft cafes it would be very dangerous to rely on
it, buthere it is fuch tuff as @ am alhamed to mention.  You have them ailength
in Carter. Fuft, it js puton the topic of prerogative, next of ownerthip, 1. Henry
the fixth bronght.over the printers and thewr prefics, ergo, fay -the.counlel, he has
an abfolute right to the whole art, and. all that it can-produce. 2. Printing belongs
to nobody, and what is nobody’s is of courfe- the ‘King’s. 3. "The King pays his

Judgss, rpe, he purchafes thar right for 2 valuable confideration. 4. He paid

for the tranflation of the Bible, therefore, forfooth, he bought a right to fell b bles,
Away with fuch trifling ! Mr, Yorke put it on its true footing, OGught not the

-pron{ulgatian of your venerable codes of religion and of ];ul} to be intrufied to the

executive. power, that they. may bear the highelt mark of authenticity, and neither
b:inpiired, oraltered, or mutilated? Thele printed ats are records themfelves,
are evidence in g couttof law, without recurning tothe original parhamentary roll.
Wiil you then give this honouralile right to your Soxereign as fuch ? or will you
degrale lum 1nto a bookleller ? indeed, had he no oher tide to this diftinttion,
that could havdly be mamtamed.  But 1f this will not ferve the purpofe, recourfe is
next-had to injunétions 5 they, 1t isfaid, have put the right our of doubt.: nay,
Lord Hardwicke’s names sriumphantly brought on the ftage, and he is declared to
have abiplutely decided the polnt : nomaa, Iamfure, can vencrate his nime-(which
will be dear 1o pofterity as long as law and equity remain) more than [ do. Bug this
Daated cafe, like all the reft. thar have been producid, entirely, fails in the proof s
»n2t when my Lord Chief Juftice read his own'note of what Lord Hardwicke faid
00 the occafion, it appeared that Lord H.'s words had been twifted to an oppo-
fite meaning to what he intended. AN the injunchien cafes have been ably gone

through. 1 fhall oply add, in general terms, that they.can prove nothing : .they

-re commonly obtained for the purpofe of, ftaying wafte, and the prevenuion of
ireeparable damage. . T hey mull therefore in their nature be fudden and fammary,
or the beneli¢ of them would he lolt before theyare obtained, and they are graniea
tigugh the right is not clear, but doubtful. The queftion, wherher I can main-
tain my:vight againtt the devifee or the leir at law, may be difcafied afterwards at
leifu ¢; but unlels upon thewing a reufonable pretence of title you in the ‘mean time
tic up thefpoiler’s hands whois {elling my timber, or ploughing my pafture; my

remeldy is gone, or Comas too late to prevent the muchief.  What then if a thou-

fand injunétions had been granted, unlefs the Chancellor at the time he granced then
had pronounced a folemn opinion, that they were grounded upon the common law 2
1t would only come to this at Iaft, that the righe in queftion wasclaimed ou one {ide

and dented on the other : therefore 1ill the matter was tried and determined, let the

injunction go. Lord Hardwicke after tweniy years experience, in the lalt cafe of

tha



fhg ign cha g, declared char the point had never vet been €oitf-
mincd.  lord Northincton evdnted them on the ider of a doubdful dtle; I conr
einu=d the prafiice uvon f.ht? f “m foundarion y and fo g he predent ¢ Chancellor.

“Chere chen is she Chancellor who hes deciared ex ectbedra that ke had decided
ueon the Common-LaAaw E ol L“‘t the decifion be preduced 1o aire E*'c crius. It

Is amezing Thar we

from ﬁ:-ﬁ‘:h TEEUL mzharlt!zsi
_ ords, having removed every frambling-block  that - oppofzd

-Qur progrels 0 the purs ¢ foarce of Common Law | having cleareq the way of ai

ihofe ipurieus, PrEenced auierines, which wiil nor bear tie twit.of 2 moment’s

e oeendn.io DY ammed with . ohis kind of argament

terions exam _ld;:lam, the gueftion beg n: to affumne ns naroral thape: Here then'}
fecl mvielf noon my own ground, and ! challence any man to produce any adjuds-
gaoor, a*prw*den c._il, ¢r any hing Dk “legal auiherity on which this claim
€ be grounded. Doss there 2 Scinaily, 2 gis :"‘Du‘ of Cummon Law appear

‘under anv of shale differente heads T hove mention ex_, and which.have bezen {o often
TEPeALE 10 uif For my owa parg, § hnd nothingintee w tole that {avours of Law,
cXcept th: wrm i:i?:lf, L iseris ¥ Property. They have borrowed one fingle word
from the Commicn L...-fi ana have rahed info cvery {ore houfe of literary lumhc;.
10 Bad out Low to apply it to thefu ‘“&, and to deduce fome prizciples o which
I 2y 1'.,—;_':{::’ zna e ggvgrped DY. h_;},u 1#OW what are ﬂxﬁ}' ? What -are th- foun-
.dations of tims claim in the ...m;hfh Common Law ¢ Why, in the firft place, fay
HﬂRe!Danes:zs, CYETy mai hzs.a right o his i eas—Moft certainly every man
hiy t.,-nr,.., 1as 2 right to his thounrht_ while thev conunue His 3 bui here the
qv ftion 2g2in YERIDS 3 when does he part with them ? When do they beco'ne
_p:: i furis 2 While they are in his brain no one indeed can purloin thew 3 but
“whatif he fpeaks, and lets ghem fly out m private or public difcousle ! Wil he.
_cia_;n the braath, theair, the words in which his tll(}tlcrht- are cloathed? Where
does this fanciful p propesty oegin, orend, or continues Oh! fay they, tieideasare
marked n biack .and white, on paper or parchmentem—now, then, vE et at
fomsthing ; and an altien, Iallow, will lie for ink and paper : but what: favs the
Lommeon Lew about the in -..m?are 11(1{:?.'-‘-, andl where does 1t prdcrlb a remsdy
for ithe recovery of tiem, 1f~dtpeﬁx_em of the marerizl to which tney Qre afilesi °
-1 fre nething about the marwer in all my books ; nor were 1 o admar zﬂem NI
cver o éiltiﬂg'uzlh..b}c ana defnabic, fhould 1- her::ior* infer ey muft be manos
c: private p-opcrq, 2ngd coj&ts of the Commen Law ! But crrant,ng this neieral
Poiiion, we ger 100G bur. upon orefingle fiep, and ncw doubts and difficuliics
a.-.uﬁ whenever we ammpr toproceed.  Is this property defceniibie, 1r hnsff'rmn-r,
zficiable 7 When publifhed, can the purchafer lend his s book 10 his friend ?
nr- = Jer it out for hire a3 the Cmu‘ ating Librﬁf'&, do? Can he enter It 23 co-

e gy ﬂm-: 1 a birerary club a3 13 doné in fite country ¢ {tﬂcr}f thing of this iina,
n 2 degree, - prajudices the author'e fale of the impeellisn,) M ay he tranfzribe it
< _.,.t} ¢ {heawharpart of the work s ﬂ\m_p- from this-defultory cla 1'n ’

Boss it {ve in ths fentiments, the'langase, and ftyle, or the paper 2 [f:in the
{cn .ﬁﬂ“t"x::, oty lnnauﬂcf, no Sne  can trar*-f‘ate or abridge them Locke's: £y
TIght perfieps be pur imie othior f::prc_nons. or newly methodized, and all thc
OT} -im.; .vftt'n and :deas b remined.  Iixle GPﬂJD!}S fhew-how the argument
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counter-aéts itfelf, how the ftlbju.& of 1t thifts; znd bLecomes pmha. in ohe fende,
and-privaie in another: and they are all new to the Common Law, whieh lLaves us
perfeltly.1n the dark about their. mrutmn ? And how are the ]ucL 5, witheut @
rule op m_nde to determine them when thw arlie, whole books and fQudies affad
ng more hcrht upon . the be_]ECt than the common ’Lmdcrhﬁnd:r 28 of the IJ. SRR
themfélyes ¢ Whae diverfis ity of judaments | v'l 1Ak f‘r.l'nfﬂ fion i opinion mui they
fall into ! without a trace or line of law to dived cheir determinationT What a
code of :Law yetremains for their | mgemm} to furmifh, and could they all agree in
it, it would not belaw atlafy, butLegiffanon.  Bue uis {ard dhat it wauld be cor-
trary to the ideas of privdte juliice, moral fitnefs and publac convenience, not Lo
adopt this new fyftem. But who has 2 right to decide thele new cafes, af there is
no other rule to mwfmc by but moral fitnef: and equitable right ? Not the Judges
of the Common Law, -1 am fure, Their bufinefs 1s totell che fuitar haw The Jaer-
ftands, nor how it ought to bé; otherwile cach Judge would have a diftinct
triburaliin hls own breaft;. the dccﬁmns of which would be as irregular and vueer-
tain and varlous, &s the minds and tempers of mepkingd,  As itis, we fnd ihey
do not always agree, but whar would it be, where the rule of right would alw Ry'S
be the private npman of the Judge,. as to. the moral fitnefs and converience of ihe
claim i Capr"cu felf-intereft, vanity would by, turns hold the fcale of juilice, and -
the law.of property’ be indeed moft vague and arbitrary.  That exceilent judgg,
Lord Chief Juftice Lee, ufed always to afk the counfel, after his arguwmeniis over,
“ Have'you any.cafe " L hope judcrcs will always copy the E}{dlllpl , and fever
pretend to decide upon a claim of | propésty, . without dttr:ndmﬂ- ta the old bI:J:. .
letter of our Jaw, without f{}undmg their judgment vpop fome iolu.i WrItEen auiho-
rity, preferved in their books, or in judicidl records. n this cafe I know there 15
none tuch to be produced.” ' *

With refpect to mventors, I can fee.ng real aﬁd capital diff ::mnr:r between them
and authors ; their merit.is equal, thev 2re equally beseficial to iac,.:;ty, Or perhaps |
she inventor of fome'of thofe maiter. pieces of art, ‘which have been meniened, la.e
there the advantage. All the ]udn-es who have been of 2 different opinion, con- -
(cious of the force of the obj jeCtion from the fimilarity of the cldim, have told your
,LGrdfhlPS they did not knc}w but that an 2@ion would lie for th& exclulive .pro-
perty in & machipe at Common Law, and chﬂ{L to refort to the patents, JE 1S 11-
geed exrrﬂ{)rdznar} that they fhould . think 10._almt uc.-ht theat never s Heap 1.
(Jt could be fupported by an aftion that vever yer was, bmuﬁr M chere be fych

Iﬂht at Common Law, the crown is.an ufulpel s but tlu_u, s no- fuch 1‘1{.{[11'. t ,
Camman Law, which declares 1t a mongpoly ;' no fuch altion liss'y refore muit be -
had “to'the crown 1a all fuch cafes. . if then there be no ft:mnd..uon GE vight -
~ fot this perpetuity by the pofitive laws of the land, ir-will, | believe, Gud as titile
claim to encouragement upon public. principles of fpund nolicy,. or rrf;n:.l fenie.

e« If there” be any:: th!nﬂ‘ in the . wmld -common o al). tmnmn} fcience and
learmng are 10 ‘thelr nature p:cﬁf::z jaris, and they ought .to be as frec and gens al -
23 &ir of water,- They forget their creater) as well as their {ellow f‘rcatmrt:a, ¥ ho
wifh o nionepolize his nﬁhlﬁ&gifts and. -:rr:e,.tr-..l benefits. Wh,r did weenrer into |

{ocigdy-at-all, "but - 1o enlighien .onz ﬂnuthf.rs minds, and unprove our frcullies,

for: the comimon welfare of “The fpecies  Thoft grear men, thefe faveured mortals, -
RS T ‘. tht:{'c;

l
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- {uch men o ratc witn a-’:m‘ - baoki«ller for o
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muchasz fReet zi-*%ip:-:is. (‘-f.‘tt:n t'-.“a:: boskieller elfered M.Jtm JLofor s
Poradite Loft, he did et rni2t iy, and commic his poem 5 the Sanes, nor did he
accent the mi-mtic p::*:.:m: 35 1:%1-:: reward of his labar . ke chew th vat the peal
}‘r':':.-: oF ats work wastmmoriahizy, and thar poflenitv would pay 15

1 ”~

3

vzt o f:m::::f.m weuid the pubbe be i wath regard 1o Nieranerd i there were no
m2ans of compgiling = fecond impreson of 2 nicful work to be ML SOTIN, OF -Wait
'] 2 wife or children are o be provided for by the faleof an edivou. Mmur
i*::i':::,..cr .ﬂi be iocked vpintne hands of the Tonfons and the Lintots of dhe age,
who il icr what price QDOR 1L LHEIr avarice chules to demand, *ull the pubhc be- -
7 flzves, as their own hackney comyg ;1-..-4 S Are. . ;
defmen, e Bookieikas of Iz evcar; nave forsfallad the mariet,
and beconie engroiiers. I dhererore the mo .;G‘"J'J]" ;s JanCuthed by your- Lomlhm-- B
judgament, exorbitont prices maft be the "}'lquuLH'"ﬂ, ,br every valuabiz auihion
be as much menopolized bt,f them as Shakelpearz 15 at pr.:'ftnt, whole works,
which he m::cz-r:t._.s‘w hehind b in town, when he reticed om it, were furely
<iven 10 the public i vver author’s were 3 but s 70 prOmpLers or p.m*t:rs hehind

= 4
] ___: L] T
Ii'iﬂ fcenes \zig

- - o f‘ *
«* Some avthors are as carelsis apout prear as mh:::'s are I"l......C“‘ﬂ.iS of .it, and
1

f

hold of Them, and the p'ﬁ.‘l‘:i“ Gp:i tO15 p tznd todérive t‘ WAL CODPY
mthem, Torwhich rhc avthor himicld never received 2 I'f-r"‘"untr
I pais overthe Sinfv fuppofizion of 2n Jmpned contradt between the bookfzller
who icils, :.-zd the public which buys the printed CoOpy ; 1T 15 2 NOLON 8§ UNMEANIAG
it is void of 2 legal fo umj.—ﬂex.. This perpetutty now contended for 1s
a5 CAIons and zs feififh a5 any other; 1t.delerves as much r...prnbatlon, and will
become as intokerable, Knos if'd:-e and {cience are not things to be bound in fuch
cobweb Cha‘ﬂs . whenonce the bird is out of the cage ~vslat irr¢vacabile—Treland,
Scotlend, America wiil afford her fhelier, and what then becomes ot your action ?

His Lordfhip concluded with {everal obfervations on the ftatute of - Queen Anne,

in which he Iﬁﬁh norice thatthe old copies were entitled to twenty-one years, and
the new ones but fourteen, and fid, that if the legiflature had intended to make.
the right perpewsal they would have taken carc that the remedy f{hould be
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.s ATURDAY, February 26.

The Tord Chancellor, Lord Lytleton, the Bithop of C’!.rhﬂt., and Lord. T'ﬂmg-
ham Howard, gave their feveral opinions,

The L o;d CHn\ czLrox prefaced what he Was about 1o fpf..-...L by declaring, that
he had -made the -decree enttrdy as ‘of courle, in purfuance of the, decifion upon
the right in the Court of Kiug’s Bench, and that as what hc had decreed, asa
Chmcdlm, was merely.a ftcp in the gradation to a final and determinate iflue in
the Houle of Pt’:ﬁrs, he was totally unbiafied wpon the queltion, and thercfore
could {peak to 1r-as fairly from his own 1enfn. of 1t, as any one of the Judges, or
‘any of the Lords ptﬁﬁfnt

He then entered into a very minute dlfmﬁmn of the feveral citations and prece-
dents that had been relied upon at the Rar,. fhewed whére they failed in applica-
tion to the prefent cafe; and one bv, one dtiu‘lb{:’d their complelon, their ori-
gm: and their tendency ; in each of which e proved that they were' forcign
any conftructions which could fupport the "efpondents in their argument ; he wa
1o lefs -prectfe-and fnll in chpol"nw the abfurdity. of the authorities derved from
{he Statioriers Ct}mp'my, quotlng it:w:ral extrﬂmrqury entries t0 be met with in
theu‘ books s among others, he.faid, that one Sibthorpe. had entered 2 book
there, © the title of which,” fays the entry, « is <o be fent hereafter; and another

nember entered the name of 3 bUO;{ “ gboyt to be tranfiared by hnn by which
all che reft of the world were to be reftrained, in the mean time, pe rhe.pa fm ever,
from t..mﬂamg the fame.  ¥e then ver y fully ftated the foveral cafes of m_}unaftl-‘
ons in the Court of Chancery, produced feveral original, letters from :Swift o
Frulkner and others;: relative-to the ftatute of Qucen, Annc and gave a2n hiftorical
dérail of all' the pmce“dmfrs in both Houfes' upon the {everal’ ftages of that.a&,
and the alterations 1t had uudergﬂne in the preamble and enacting “claufes, all rend-
ing to fhew the fenfe of the Icgiﬂaruie at the time of pafling 't, ro.be amunﬂ. the
Ilﬂ'ht and that: they. rejeted. tne other bl!ls aftr:rw rds, - dl;r".rn up dneh}r by the
advice of Dean Swm. and the countenance of Mr, Addifon, which were prefented

in the fame ] pzm, and upon the fame grounds 3 and concludcd with declaring that
hiewwas clearly of "opinion with the ..Fip Llhnts. *

Lord Lyttdeton ow ned that he had no ‘great acquaintance with the C:I1'llilx5 and
quibbles of the law. He fooke to the macter merely as.a queftion of eguity; he
would not enter into 2 dt.luﬁvc refined, mcaph;hcal argument about tangibi-
hiry, the mqtemhtv or the corpmeal bt ance of tht:r'u“ Prope iy 3 1t was “fuf-
ficient for him, thar it was allowed fuch a property did i:mil. Authm;, he pre-
{fumed, would not be denied a free participation of the common rights of man-
kind, and their property was {urely as facred; and as deferving of pr o*tf:"won as
that ﬂf any other {ubjeds.. {t was of infinite IMportance to chr}» Couniry, t‘ﬂt
the-arts and fciences fhould be cultivated and egcograged s where men of lttmb

were beft. PIOL{CLFd the PLOP]’L’: i general would bc mof‘t enli iehtened, and where

L ' the
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2y, znd he Ning of Bzl nd Ii: lmd b-::m
' orv vwas their bh-.. reward, and-thag
- w lnbours ; hev therefore
rhan that of 2 1r'i"‘c communicition of their
. g ip obleryad, was in @ conined fenfe, a pro-
wroand 2 osoble oblervation, but ir would not hoid gencraily., - He begged ther
L orihips 1f;:::it;':*:_.‘*':'ri rnat é‘:r:ius was peceilar 1o m‘: clim... bl UJGH"’ ol 0 NG
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WIS M m_q iy found in the cotizge tian wem.ﬂ.rcc. it rather

e wada o :, - z - . o - .
rawrdzd on the fzce of the earth than ©ared alort; wiea it did mount, its fliche
Tould not be mnpeded. To damip th':: wing of ‘genids Was, in‘us mind, Inghly
l'!- r. -

nfible, nay, foo newhir: Lrlmfn_ al. 1t uthors were allowed
) laltig encowrsgeméne; mizking the tight” of multiplying
2s ‘2 matter cominon 1o ali, was like'exteading the courle of a river fo r-'remh

s anoliv o dre v 1rs jources. ﬂf wr {=vecsl pﬂm‘:*ﬂal fert: wnents, Hig LDIG. :11};
o) RO : n that the decree thouid besaffErimed.

& My -Lords, S

© g the um.hecmx in‘This inportant catife ﬂm:bf:en Cu!'!‘IEd 1o fo cs-a-caza Length,
i ﬂm’ufd 101 n:m. ‘prefumed o -r,-uol'* YOUr L‘Di’{.{hlpa with any thounhrs of ‘mine
porn the fubjels, di¢- 1 not entertain hﬂ.}&s of -fhortening vour Lordﬁnps far her
troaihi:-: b :i-::.vﬁum.; 10 draw your ateention from “the many foreign topics
that hive been mized with the p'E‘“ﬂn gueilion : -fuch for inftance 55 the follow-
i-.rr—i which of the various clafies of right or properiy, s this contefted one to
be ranic8=—Whedier it s a ‘pioperty o opcn‘; jo cailed, or only a rght ro fome
property :~—WWheiner fuch property be "2 corpereal orig, O 1NCOY; pcre.zl-ﬂ,’i’lmt 15
he {ub Et'r::: in which it inheres—Whether it lies in the letters of a book, er the
ieas, or in both—Whether it be a perfed, an imperielt, or only a graff right—
W ‘*-"r o 15 real, or sericnal, origina!l or dertved—Whence 1t nught denve it
origin, =nd E*ah IS IS e3ient "'Ht'.:" dquraticn—How far it 15 deducs blP from nﬂC‘
ent pralhice, ¢r grounded on the avthoricy of piecedenis—How it his food 1n
different UUI}"‘E_——GI‘ in our own at different p-fridds-—befr)rc or:afier the arg
of printing—aznd the i, -

s Spfc.ﬂ iwons of ths Ling, however uf=fisl on fome cmﬁonsﬁ snd always en-
teriaini ver lcannot hrlp citceming trem in a graet meafure foreign to
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G pmr.L, and am thr fdre’ defirous of - having all’ -uch*"'awd.. .f.dc‘;wuul L,c:nd-
[heps detiberanoa reduoed To theprefent face of that-right under the dizedion of
"cu..h kaiftarure, which has made, or ar leatt zttempted | £0 rﬂ-‘-l" ¢, ceriain cxprels
Feay-
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el nlations i ¢ mblc p'l"tll,lli.lﬂ) that alt.in the 8ol {::E'Q\Afme which has been
1o'much torured ?m" perplexed In arguments oifered at your. Lordthipls thar § but
a'fairRating and uirforcd conflr oction -of ; 1, | .apprf'hmd 1o be fufficient for decid-
ing the whele controverly. ‘The e of the aét'runs, for the encouragement of
Imrmnﬁ and fome clzufes in it evidently tend that way, while others Tave been -
ndc"ﬂ:r}od in {uch 2 mannér, as.mull ¥ather occalion its dtlcourﬂﬂremcnt, and made
to fignity eicher nothing -at 111 (whach s furely onc of the qreawﬂ: ahmdum in
mc mtt,rpretatioﬂ of any law) orto 1[1191}- mmtthlng repugnant:{o {£8 AvOwWed InTent,
pumnrr affaif's intoa work condition than t:h-:y avere in betore the: commenie-
mcnt of this favourable 4€t ; ‘nay worfe than others ‘are who declinethe weceptance
of 1ts benefits, while. atinded with all thofe clogs and hmitanions, which ate | too
well known 1o I'ICﬁd a pnrtlculnl detall, The method there adc)}:m:d for this encou-
rageinent-of learning, was, we find, very maturely - tigefted-an feveral conferences
"~ berween the two Houfcs and-at 14t declared o bie ( (not by fecuring any otiginal
Copy Right, as was pmpolud by “thole bookfellers \wm promoted the bill ; but‘*
by vefting copies of printed books in the abchors or purchafers of fuch copies, durmg
the time therein’ ‘mentidned, and nolonger~~HHow far this deliberate alteration of
the phrafe may be de¢med a ‘material one, ..md whether infifting on the two diftinét
fignificarions of thefe’terms, veftingiand fecuring, as here L:rcum&anced though
the ey may be elfewheéreruled promtcooufly 3 W hether the tdking notice of - that re-
markable attention in our law makers to the wording of this act May, ROL -amount
“to fometning more than = trifling verb.leriticifm : 'whether this veftingiof:a righy in
nuthors is rmreh additional -and accumulative, or does not imply a creative- nfiu-
ence de iovo, an attual conflitution of “fuch @ plenary right, as had- only an ideal
pre- xittence w'thﬁut it;—thefe points-muft be fubmitted to. yourii.ﬁrdﬂupq
[ {hall here only take the liberty to'repeat -what has -been obferved on'a-fub-
tequent ftarute of the ioth of Qucen Anne, concerning, ftamp “cduties flaid on
}:1*1113\1 \ets, which by EYPI‘&L‘:I referting 10 ‘this before: s, and explaiting the
nature both of thit ¢ copy righit *which: fprmm from it, “ahd. oi thoic otiers tharmay
be drawn front different fourcu feem's c0’ put the intention of both thefe. ads - out
queition.  The penalty -of a dcrault here is extended to che -annibilation of all
Lﬂpj,r-llrrht‘; whatfoever, . in thefe*words ¢ * Then the awr ht}l, prineer, -and ;pub-
Iither, of Tuch-pamphlet' fhall:lole-all pr th:ll:" therein, and incvery COP)’*thLL.OI
] 1~ough the title thereto ~were regiffercd:tin the bUD}-. of Ehf: "Stationers in
Vendon, '=.::£:01d1n-:r to the Tate A& of Pirliameat in - that béhalf, . Jo a as,afy perion
nay freely p'.m._ and puiblifh -the fdine, without - being ~liable to avy attion. or
preirmu ton'for fo deing 5 any tling-in the faid AT of P Sutliziment Sor vefitug copics
ef prined books i the ontbors ; s o7 dn aiyibye fow contained.ytor an cuffom, or olher
I.'uu-r 2o'thé contrary ndtwithftandizg.” | iwuft leave it to your Lordihips confi-
ti"i.mnn whether thar-Common Law ricrht, 1t ivaries c1thcr tron cuftorm o any other
r;h,m be notb here mantfeltiy lhtllldud | |
'1 0 rctusn o the' fonmr Wardte, After the cr{:--atrfbn'then,'ﬁf «i:[’tnal}liﬂuncnt
of {uch an exclufive right as is conferred dpon adthors .in. the body -of “this ac,
théte coma:3 a r:ra*“:fb, 1‘ AL notbing 1 reefaid aiF foall be .conflrued to entend. -:u‘ff.-fr
12 prr;:zdwe or cenfirin any right that the wmverfitics or any ptrmn': have or clam to
laveris. & faccording to the moft - ratural conftruftion of thefe words) any }‘3_‘1-
- ‘+ ons
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e “"':_'[" orogranted By fpeaial licence or letters patent, by ftatute ot chareer,
'--r y Pl
nTiy 5 and all others nnder the confideration of thefe lawomakers

N ha
e TITOO0 TO D2 i—-Fhereas TR IrITHE Were aken in {o lix and indetey-
g w ..1:: s ‘I‘ﬂ 11.‘1..“. &Ny 0" Cr “Lh‘"uS, 1&';'1:1.1‘-"-’ l‘:P dfh claml ol 0}';‘8?

L)
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crounds,
duczd te & meare nntlicy, . ‘
¢ Neither is that oblervation draw f-'om the preainble of this act to be wholly
nipged, nav that the dﬁp:.:'fmw feit terms zpplied to £hoft: feveral perfons who
aad of fafe .f.-.?:f:-: the liderly f5 priat beoks withoud o confent of their :zﬁifﬂﬂfu

e theie centle terms {{o unv {ual in penal ftarutes) would fcarcely nave
neen ufzd ca tht.a occafion iF fuch e practice as was then and there lald under cer-
tain reft ‘=1ptc, were defigaed to be branded as an:ecedeptiy, cr abfolutely crimunal,
Bur it fo ore ;.df'r.‘.i"it...gli is tzken from.a general mention in the proviio of
£rfors and rfg.u:i:.s‘, aot tnere fufhiciendy delenbed, as to afford room tor main-
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ne torementioned abfurdis j*‘, if the faid adt proves to te o3 Inzccurate and:
Jeic Live, | (a5 in truth it is extremely defedtive, with regard o the penaities an-
-neved ;3 the fme of fuing for r}'cﬂn, the method of fecuri ing their copies 10 the
univerfities, and other p..mcqua too notorious to need eﬂl::rgmg upon i this | L.ce):
& ieaﬁ. e 10 fuageit an fmum; to your Lotafinips, (tho’ the mater does not im-
mechiately f2ii under your p“...hrn confideration) whe ther it be not high ume ro. have
<is ﬁu"’i' =& smended :—igt it be reviied as icon as poﬁbl:, rather than fuffered
to be ender fo many imperfedtions as can ferve 0111}' t0 eainare pumbers who, are
afting on the moft obvious fenfe, and ﬁmpolcu validity of it, to their ru!n} and
citner mifiead others in the inwerpretation of fome cfienval parts of it; or make e
- whole ufelefs, and a de:d letter, cmemm.
. hiowever, 1o long as this fame aét does keep its ground, it muft be mnﬁdfr §
- as L...indmcr on principles directiy opoofite o the notion of any abftradt in ‘Pr}t‘ndu]r
pﬁrgt'mai Copy-rltrn_ : x"h.f‘l I'I**"‘n. whatever ig were 1uppof-='d t0 be origIn ..*li‘r, 15
zow plaialy circumicribed b;ecred 0 ceriain - refinctions ;- provmcd alway
. that the faid 2& be jeal] al 1 oi affccling it 1a any rcipc& which {ome pmfons
lecm o doubt of, and others, (if I miftzke nc}t) ‘mu gone 1o far as to deny :—and
f 1t once comes.to be an i :blifhed maxim, that ats. of pariiament can have no
effed on cizims {ubfifting at Common Law ; in vain forely docs the legiflature em-
ploy. iti=i 1o h‘a*“‘mfr any LO“CLI’HI"&C" them.~—-But as this 1s pot 1f:t cles r:y acl~
iniited io bt the ca*_, cven with the act before us, which is allowed to be i in foree,
wharever thar force n:av be—Io lon o as ever itexifts, 1t muft exclude ‘all that
Right paramount an 'nutmgmfhable which is exhibited zlong wich it; which
ucmnr drefled up 2t plealure, hezs made 1is appearance under fo many qmitrananlc
fhapes, and been fo "urmh einoufed under each of them; but ye : : free all the
i.:.....:[‘.:. taken wich i, 1s {0l I humbly conceive, of too d....lufﬂry zind unlubfantial:
ature 16 be laid hold of bs. Cominon apP:ﬂhf‘nﬁD’lS—L{)D vagas and nricite to
b D:ric..tl‘; and unamn.uuﬁ} alcertained even by the molk !f:amcd fages of the law;
and 100 feeble 1o be £ fatcty relied on, either for promoting the f"t:ﬁ{?l...l fervice of tht:
public, or fur f.zpporfing any 1Tue, valuable interelts of thcrature: in particular.”
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.ord Effingham Howard {poke to the queltion merely as likely to affect the Li-
perty of the Prefs.  He thought that the confining the right of multiplying co-
pics to the author and his afligns, might prove dangerous to the conftitutional
rizhis of the people, and he juftified this idea by declaring that the prefs was the
iyle controuler of the a&ions of Princes and Minifters; that if a defpotic meafure
was adopred by either, the freedom of the prefs would be properly and efficacrouly
exerted in informing the people and voufing a {piric of refittance. He finally 1n-
franced that ground of bis argument by fuppofing that upon the occurrence of
foni very unconftitutional and defpotic meafure, a pamphler properly defcribing
the matter was publifhed, and that the minifter bought up the impreflion and copy-
right, thereby choaking the channel of public information, and fecuring in his
clofer the fecret which might prevent the lofs of frecdom to the fubjet. His
1_ordfhip concluded with declaring that he was fatisfied in himfelf, that the Liberty
of the Prels was of {uch infinite confequence in this country, that if the confiitu-
tion was over-turned, and the people were enflaved, grant him but a free prefs
and he would undertake to reftore the one and redeem the other. His Lordfhip

therefore was for reverfing the decree,

The Decree of the Court of Chanc{ﬂ"y Wis atﬁtﬁl‘&iﬂgly reverfed s and the Daa
fendants have fince prefented a petition to the Houie of Commons, praying relief,
which s now under the confideration of a Commutiee,
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