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ON

LITERARY PROPERTY.

FROM THI NEW YORK REVIEW,

APRIL, 15330.

Art. L.—1. Remarks on Laterary Property, by Privip H. Nicx-
riN, A. M., ete., ete.  Philadelphia: 1838

. Plea for cAuthorsy, and the rights of Laterary Property.

New York: 1830.

Tur prodigious increase, within the last ten years, of repub-
lications in this country of the works of British authors, and
their sale at an incomparab]v cheaper rate than the Iinglish ori-
ginals—are topics of common remarl: among those who pay any
attention to matters of literature. IFew, however, even among
those most interested in the subject, but must have been surprised
to learn, from a report made to the senate during the last con-
gress, ¢ that the number of persons emploved in the United States
in the various branches connected with book-making and perindi-
cal publication, has been estimated at two hundred thousand —
and the capital employed 1 those branches, at from thirty to
forty millions of doltars,””* ew persons, moreover, have proba-
oly been atsuy morce pains than the committee who made that re-
port, to ascertain whether the great mass of these republicitions,
which, simply from the circumstance of their cheapucess, seemto have
been considered as ¢ advantageous to the people,” are precisely
of the character requisite for their improvement n learning,
taste, morals, or religion ;—whether they really tend to advance
the standard of popular education, facilitate the diflusion of
true kuowledge, or add to our stock of sound principles ana
valuable facts—whether, in short, they assist in accomplishing

¥ Sce Report of Comimittee en Patents, &c., June 25, 1838.
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the great en. proposed by that article of our national compact,
by which congress is empowered ““to promote the progress of
scicnce and the useful arts’—or whether, on the other hand,
aany of these productions way now be dear at any price,

Still fewer of the ¢ people,” we apprehend, have concerned
themsclves with the question, so hastily decided by this committee,
as to whom toe public is indebted for the beuefit which it derives
from such amongst these works as are really valuable 5 and we
fear that even the small number of those who do acknowledge
any obligation on that score to their authors, are unprepared
fully to adinit the justice and equity of thetr claims to remune-
ration. T'he * enterprising’ republishers, althoueh well aware
of the advantages accruing to themselves from the wholesale
and indiscriminate prosecution of a trade in which they obtain
the staple commodity for nothing, and are therefore enabled to
dispose of their wares at a lower rate but higher profit, arc not,
on that account, we suspect, more willing to allow an adequate
compensation to the producers of the raw material.  hey cer-
tainly dispute the right of foreign authors to that reward to
whicl, in common justice and natural equity, we conceive them
to be entltled, and of which the federal constitution holds forth
the promise.

The grievances of which Linglish authors have cotnp'-ined
are twofold —those affecting their property, and those affecting
their reputation, from the imperfect, mutilated, and interpolated
republications of their works. 'I'he latter of these injuries they
undertook, in the first instance, to counteract, by designating a
respectable English house, of which a branch was established in
this city, as the sole authorized publishers of their works In
Arerica. Thev then petitioned congress to amend the existing
law of copyright, so as to embrace the works of foreigners re-
siding abroad, as well as of authors who are citizens or residents
of the United States. A report favorable to the prayer of
their petition was made in February, 1837, by a select coimn-
mittee of the senate, of which Mr. Clay, of Kentucky, was
the chairman; bat as this took place shortly before the expi-
ration of that congress, the bill brought In in pursuance of his
report was not acted upon during the remainder of its term.
Nor was the matter taken up at the first or extraordinary session
of the succeeding congress. At an early period, however, of the
second session of this congress, which commenced at the usual
time of the first annual meetings, the bill reported at the
former congress was again presented in the senate by Mr. Clay,
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A
and an s motion veferred to the standing committee on patents
and the patent office, together with sundry other petitions and
memorials from our own citizens, in favor of the pending appli-
cation lw the Britsh .mlhmh, as well as several remonstraaces
apainst their relicf,  "T'he remonstrants were a numerous class
of ciizens, embracing bhooksellers, paper makers, printers, book-
binders, type founders, and others, whose interests were supposed
to be mvolved in the guestion, A report was subseguently made
by this committee adverse to the claim of foreign authors, on the
around of the objections urged by the remonstrauts, which were
adopted and reinforced by the committee.  T'his report was also
made shortly hefore an adjournment of congress, and was not act-
ed upon during the session. At the commencement of” the pre-
SCNL Ses310N, llw whole subject was acain referred to a new com-
nitiee ; but s no report has been made, at the time of our wri-
ting, it 1s not probable anything will now be done, ™ty
In the mterval which occurred between the two reports,
already made, the publications of which the titles are prefixed
to this article made their appearance.  The first of them, is
the production of the senior partner of a well known house of
law booksellers and puhliﬂher", i Pinladelphiag and is in form,
an introduction to a reprint of a paper on the subject of copy- ]
§

right, from Napier’s s Supplement to the Encyclopedie Britannica.
{ts anthor 1s decidedly against an international copyricht — at
preseit 3 but regards both the Lnghf-:h and Ameritan statutes, ;
regulating the property of authors in their works, as unjust, }
because they reduce to a term of years, that which, he con-
tends, should be perpetnal. He considers that the repeal of
those statutes, and the restoration of the rights of authors to the
aground on which they stood at commen law, as not only re-
qnirod by Jjustice, but by policy also — since the result, he
conceives, would be to ¢ produce good and cheap books.” He
cxhibits, moreover, some practical arguments, founded on arith-
metical caleulations, which ¢ extinguish,” as he has it, ¢ the
notion of monopoly, which some suppose would be conferred on
authors, by perpetaal copyright, simply, because their interest
will induce them to sell at low prices* —to the bookscllers, we
presume he means; and we draw this inference, from the fact
which he afterwards discloses, that ¢ what the law now takes
from authors, for the sake of the public, wnures for the bencfit of
pudlishers””  He therefove concludes in favor of ¢ a universal

* See “ Remarks on Literary Property,” p. 54.
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republic” of letters;™ but thinks that «charity should begin at
home,” though “when the tine comes for it to go abroad,” he
conceives that ““the law of literary property shonld be nmform
throughout the world, and a free trade established in hooks.”

I'he second of these tracts, is from an anonymous advocate
of international copyvright, It is expressly intended to promote
the cause of the petittoners to congress, and he agrees with the
other writer, in contending for perpetual cepyright, althongh s
clients have not petitioned for it. e draws his principles, too,
from the same source as Lord Camden, who in arguing aguinst
a political right, was described by an eminent anthor of that day,
as trampling on the common law, and in his risions, ¢ seeing a dag-
grer before him,”” which he called the lawof nature.* Werenotthe
blindness and indiscretion of parties concerned in interest, or as
volunteer counsel, almost proverhial, we shoald think it rather
odd thatit did not occur to either of these writers, that perpetual
copyright can only he restored in this country by au amiend-
ment of the federal constitntion—or, if aware of the necessity
of such a measure, to eflect their object, that they did not pro-
ise it Perhaps, however, they were not so stimple as to be-
lieve that there was the remotest chance of obtaining the altera-
tion, if at all, within a period equal to that for wi;jclg_g:nm*rig‘hls
are secured under the existing laws,  Ifor all 1_159?1_1 s purposces,
therefore, their publications mighi almostas we!ll havenever issued
from the press; unless they were intended (which we cannot sup-
pose) to prevent foreign authors from ohtaining what may have
been in their power, by engaging them in schemes not reducible
to practice. We therefore disiniss these publications for the pre-
sent from our notice, and merely avail ourselves of the occasion
they aflerd, to proceed with the discussion commenced n the ar-
ticle npon steam navigation, in the last number, which related, as
our readers may remember, to the power vested in congress by
the constitution, *to promote the progress of science and the
useful arts.”” and which we promised to pursue, in reference to
this question of literary property.

It was therecontended, more particnlarly, with respect to patent-
ed inventions, that the grant by the individual states to congress,
of this power, tobe executed ¢ by securing for limited times to au-
thors, the exclusive right to their respective writings and disco-
veries,”” was the grant of an exclusive power of legislation on the

s Sce a letter, signed Corregio, by the author of Junws., Woodfall's Junius:
v. 2, p. 168.
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subjeet.  In a confederated government, like that of the United
States, it seems indeed difficnlt to coneeive, in what manner that
ohject could possibly have been secured, excepi by vesting such
exclusive power in w paramount authority 5 and the necessity oi
such a power to the attainment of the end, was certainly anade-
quite reason for vesting itin the supreme legislature of” the union.
The power inder consideration, comes within that elass of cases
enumerated in the thirty-second number of the ¢ Federahst,” to
which the exersise of a similar power by the state, would be
repugnait and contradictory to the grant to congress.  'Lhe
example which the learned and cloguent anthor of that paper
selected to Hlastrate his reasoning, mvolved a contradiction,
by direct umphication, from the force of the terms. It was an
example, taken from the power of congress to establish a wniform
system of naturalization ;3 and it was argued hy Mr. Hamiltoa,
that such power must necessarily be exelusive, beeanse i each
state could preseribe a distinet rule, the rule of congress could not
be uniform.  In the nresent case, we hold that the power given is
necessarily exclusive, not only from the terms but from the nature
of the grant.  T'he words ave, that congress shall have power to
secure the exclnsive right of authors and inventors “for Iimited
times.,””  Now, if a state have a concnirent power with congress
over the subject, 1t must be a power arising from the unceded
portion of its sovercignty, and, consequently, a power to grant
without limit of time. But how could congress secure to the au-
thor or inventor, for a limited time, the enjoyment of that which
a state might grant to another forever.

It was said, indeed, by one of the most able judges that
cver sat in our state courts,® ¢ that if an author or in-
ventor, 1nstead of resorting to the act of congress, should apply
to the state legislature for an exclusive right 10 his production,
there is nothing to prevent the state from granting such exclusive
nrivilege, provideil it be confined, in its exercise, to the particular
jurisdiction,”  If this be so, then may the state legislatures pass
copyright and patent laws, embracing foreiguers within their
provisions, although to render such laws effectual for any bene-
ficial end, every state must adopt them. But none such have
been passed since the ratification of the federal constitution, and
this omission, of itself, aflords a practical censtraction of the
article in question, which confirms our position ; and, with all
due subinission to the constitutional jurist, whose opinion we

* By Kent, Ch, J., in Livingston vs. Van Ingcn, 13 Johns. Rep.
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t have quoted, and whose learning, talent, and integrity, none

flm]d i higher estimation than ourselves —if that opinion be
correct, one, of two things, must follow —ecither that congress
may sccure to an author or iventor an exclusive right to his
writing or discovery, and a state, following so far the cxample
of congress, as to regard commentators, or cven interpolators,
as authors, within the statute, secure to another person the ex-
clusive right to publish the same production, within its own
jurisdiction; or that congress cannot secure such right to
the former, after the state has secured 1t to the latter. In
the first conclusion, this consequence scems to be involved,
that congress may grant an exclusive right to one person,
to the use or henefit of a certain thing, throughout the union,
and that a state may grant to another an exclusive right to
the usc and Dbenefit of the sumne thing, within its particular
jurisdiction; in other words, that over the same subjects, and
within the same jurisdiction, two co-ordinate powers may
grant cxclusive privileges to difjerent pevsons!  T'he other
branch of the dilemma, supposes the individual state to dero-
gate, by an assumption of power, from the express terms of its
arant to the general government, and actually to exercise an ex-
clusive power to sccure privileges, in direct contradiction to the
terms of the power ceded to cengress.  Nor does it, as we
hombly conceive, obviate this repugnancy, to say, that ¢ when
these separate powers comc iuto direct conflict, the grant of the
state must yield to the supreme law of the land”’ — because the
repugnancy is, from the nature of the subject, dificrent from
that arising under the power of congress, to which that observa-
tion refers, and is directly deducible from the propositions them-
selves, and not from any casual effects or consequences arising
from the accidental collision of concurrent jurisdictions,

The power in question is moreover cxclusive, from 7/ nature
of the grant; because if each state have a concurrent power with
congress, its exercise would defeat tie two fold object, fur which
the federal constitution intended to provide. T'hat object, as we
have shown, on the former occasion, was to secure to the public
the henefit and transmission of inventions, as well as to secure to
genius a reward for its productions and discaveries. But if the
individual states have a concurrent power with congress, neither
branch of this double object can be secured by the federai le-
gislature. For, if to secure the first, congress prescribe twenty-
eight years as the limit of exclusive rights, and render them
common at the expiration of that period, each state might fix a
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dificrent period, or secure a right of property to authors and in-
ventors without any limitation of time.  Nor could the second
branch of the object be secured by congress, if' the states could
excrcise a conenrrent power, because cach state might, on that
supposition, reduce the tepm of exciusive enjoyment to a mane-
mwn, or deelare the fruits of genins and learning to be common
property.  But the purpose we have in view, requires a fuller
development of the o igin and natuve ol the property meant to
be regulated, and of the general policy of this article of the con-
stitition 5 and we trust that its nmportance to the Ingh interests
of literature and science, will justify us in going mto a thurough
examination of the matter, even though the discussion should
appear somewhat techuieal and abstruse.

Previously to any positive law aflecting the subject, it is difii-
cult to conceive a process of reasoning, founded on strict legal
principles, by which the right of exclusive enjoyment, and the
right of transmission, could be denied to any modification of
property. L'lic moment any thing was acknowledged as pro-
perty, from that moment it would scem to follow, that the great
principles common to all property must apply to 1t; and there-
fore an acknowledgment that the products of an author’s ge-
nius were sthjects of property, induced, as @ necessary conse-
quence, both the right of exclusive enjoyment and the power of
transmission.  But both the premises we have assumed, and
he conclusivns drawn from them, were denied by certain
‘onglish jurists, and denied, as is abundantly evident, from a
complete miscenception of the principles upon which the right
of property is founded.* A state of nature had been opposed,
by the learning of preceding ages, to a state of society ; and
certain rights, supposed to be derived from the one, were con-
sidered as original principles variously modified by the other.
But we believe most sound lawyers, as well as most sober meta-
physicians, on both sides of the Atlantic, have renouiced
all faith in that ancient speculatiop, and now agree in regard-
ing the state of nature as one in which the genius and talents of
mankind would be forever useless and unprofitable. As so-
ciety is an indispcnzable requisite of human improvement, it
3s to the social state that we ought to look for the original
of all our social rights, and amongst them, of the right of
property ; and although it is not extraordinary that those who

* Sce the opinion of Mr. Justice Yates, in Afiller and Taylor, and those of

Lord Camden, and the judges who agreed with him, in Donaldson and Beckett,
4 Burrow's Report, 2300
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looked to a visionary state from which to derive their principleq,
stiould have been lea mito ereory 1015 strange, indeed, it thosc
who rested the right to property on the slender hasis of bodily
labor, or the shghler foundation of occupancy, should have re-
Jected the more intelligible title of mvention and discovery.

T'he claims of inventors aud authors are so congenial to our
notions of natural justice, they fall m so casily and accord so
harmouniously with all the ideas we derive from the ultimate ob-
Jeets of society m establishing the rizht of property, that some
1ll founded principle, some imagined ill consequence, or some
Inveterate prciudicv must bave prevented the full admission of
this rm;ht, arising, as it does, from ndividaal merit, and spring-
Ing into existence at the command of individual power, ‘LT'wo
causes, we think, may be enumerated, as having concurredt in
producing this erroncous opinion : first, @ misconception ol the
grounds on which the rigut of property ultimately rests 3 and
sccondly, the mconvement consegnenees supposed to result from
the admission of the principle, inits particular application to the
productions of the mind.  The former was rather the avowed,
while the latter was, perhaps, the sceret cause of the opinions of
some of the judges, tu the celebrated cases of literary property,
in Englaad.* It was thought that if an author had a right of
property in his writings, —a rvight which was exclusive and
transmissible ad wnfinetion to his legal representatives, — a {or-
midable barrier would be opposed to the progress of both art and
sclence 3 and that as each successive heir would be interested
to drasv as great pecuniary gain as possible from the work of
his ancestor, a fa.r, indefinite in duration and amount, might be
levied on posterity, and the advancement of scicnce and the
arts proportionally 1mpeded.  Improvement had hitherto been
unrestrained, and letters had as  yet been transmitted from age
to age, without any other exaction than the tribute which fame
pays to the memory of gepius.t  The result of admiting an
exclusive and perpem'ﬂ riffhht of property 1a the fruits of intel-
lectual Jabor, could not be ﬁl!]y estimated, but that it would ope-

ratc as a clog to the advancement of knowledge, and retard

* Millervs, Taylor, m 1]1* I{in'r'al mh and Doaaldson vs, Dedell, i the
House of Lords, reported - r.um{Iy in 4 Burrom.

t * Glory,” smid Lord Cumllcn “I1s the reward of scienee, and those who de-
serve if, scoi i all meaner praise.”  Althourh we do noi agree with his lord-
ship, ‘the full extent of his assertion, yetare we mue h further from a TYCEING
with a contemporary, in con~id vinr it dishonest, insoteal, bombastic,” or ”jJJIL-

rile”  Sce N. A. R. No. 102, pp. 257 — 200,
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the progress of society, was thonght clear, to demonstration.
Yet (o deny to authors the fair pmﬁls derivable from their talents
and their exercise, was of lf‘*“ll variance with every tdea of
natural justice, and every d!cl'llc of liberal policy. It was, in
clicet, to deny to genius its appropriate reward ; and to with-
hold one of the strongest stimulants to exertion.*  IFrom a ba-
lanced consideration, therefore, of both sides of this important
question, a compromise was at length cftected, by which the
claims of the author were acknowledged, his rights protected,
and his reward secured 5 whilst a public interest was eflectually
created, and an immunity from too great a burden provided for
posterity.

I'rom this rapid sketch may be collected both the origin and
policy of the act of the British parliament,t limiting the rights
of authors to a term of years. With a full knowledge of that
statute, and of the principles and policy upon which it was found-
ed, according to the exposition given of it by the court of the
last resort in Great Britain, the several states ceded to congress
a power ¢“to promote the progress of science and the useful
arts, by securing for limited times to anthers and inventors the
exclusive right to their respective writings and discoveries.”}
The ]...ng.,l:sh law limited the right to a term of years. The
power ceded by our constitution, was to secure 1t * for limited
times.””  The former restricted the right to a definite period ;
the latter adopted the same principle, and pointed to the same
object, but left the quantum of interest, and nothing clsc, to the
discretion of the national legislature. Thus it is manifest, that
in conformity with the policy of the British statute, the power 1n
question was vested in congress, with the same means and for a
similar end.  T'he ultumate objcct of the power, was the advance-
ment of science and the useful arts; the means by which con-
gress were to efiect that end, was by securing to authors a right
of property in their works for limited periods; and the result
has been a transfer to the public of a reversionary interest, in
those productions which of common right had belonged exclu-
sively to their authors. This result, and the limitation which
produces it, concur in promoting the general end contemplated

* 8 Anne,c. 19, 1709,
t As was observed by Lord Chancellor Northington, in Donaldson’s case, “ it

might be dangerous to vest a perpetual right ofpmperty in authors. For as that
would oive them the sole right to pudlish, it would also give them a right to sup-
Press ; and then those booksellers who are possessed of the works of the best of
our authors, might totally suppress them.” 1 Burr. 2392.

¥ Cons. U b Art. 1, § 8.
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by the constitution; the onc, by giving to men of genius the
excitement of a secured property in their writings; and the
other, by extending (after the expiration of the term limited) the
free use of the effective produce of invention to the whole com-
munity.*

The general end of the power, and the profitable result to the
public in the reversionary interest, being then equally apparent,
it is not less obviously the meaning of the constitution, that con-
gress should ¢ seccure the exclusive rioht of authors and mmvent-
ors,” by the exercisc of an exclusive power of legislation,  "This
we have already inferred from the mere words of the constitu-
tion ; but the view now given of the ovigin and policy of the ar-
ticle in question, whilst it more fully explains the principles which
must bave influcnced the framers of that instrument, appears
abundantly to confirm the reasoning which first led us to such 2
concluston. If that conclusion and the principles here stated

) it will casily be seen th: Ly xclusive pri-
be adnutted, 1t will ly be seen that the grant of exclusive p
vileges by a state in that which, according to the intent of the
constitution, mav be secured by copyright or by patent from the
United States, 18 voidable as afiecting other interests besides
those of authors and inventors — interests equally intended to
be sccured under the power granted by the several states to the
government of the unton. It is, however, diflicult to briug the
full force of this argument home to the mass of any community,
and impossible, perhaps, to reduce it to the level of their com-
prehension, who, professing to have read- and understood the
English cases of literary property, can impute presumption and
Jolly to the great Lord Camden, without dread of a retort of
the charge upon themselves, or deny the legal abilities and
learning of Sir Joseph Yates, without suspicion of their incom-

}

peiency to decide upon the character of a judge, of whose name
and reputation tiiey probably do no¢ affict to be ignorant.t

* These views of the doctrine deducible from the English cases, in regard to
the effect of the statute of Anne, upon the rights of authers at coramon law, and
the identity in principle and policy of the power of congress with that statute,
were exhibited by President Duer, in the controversy referred to in the article on
stcam navigation, in our last number, — and have since been sanctioned by the
supreme court of the United States, in Hlealon v. Peters, 8 Peters’ Rep. 591,

t Of the reputation of Lord Camden, as a lawver, a judze, a statesinan, and a
patriot, 1t cannot be necessary to remind our readers.  Although evidently no fa-
vorite of Junius, yet that extraordinary writer *believed the character of this
fricnd and coadjutor of Chatham, and * patron of America,’ to be fertile in every
good and great qualification,” and called on him at an important erisis in the his-
tory of the British constitution, * t stand forth 1n defence of the laws, and exert,
in the cause of truth and justice, thase preat abihities with which he was entrust-

ed for the benefit of mankind.” —See VWoodfall's Junius, v. 2. p. 147, The name
and character of Mr. Justice Yates, are also immortalized in the letters of this
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The right of cach citizen to the future enjoyment of the produc-
tions of literature, of discoveries n science, and improvements
in the arts— the henefit personally derived (rom them coneerns <o
many, aud concerns them so remotely — that it is scarcely known
as an actual advantage, nor is its privation (elt as a sensible and
real loss.  I'he disturbance of such a right, aflects the interests
of no combination of individuals; it can only be perceived by
its operation upon future presperity, and to trace that down-
wards to individual comfort, ease, and opulence, is a matter of
some difticulty 53 and even it done with strength and clearness,
would not agitate the multitude, intent upon the pursuit of nearer
objects, with any powerful emotions.  'o the eye of genuine
and intelligent philanthropy, it is nevertheless an interest of great
magnitude 5 and m proportion as its eflects are remote, and less
likely to enlist the passions in its favor, does it need all the aid
that a firm, unshrinking reason can aflord i1t. It is obvious, there-
fore, that to insist, atthis period, upon the restoration of perpetual
copyright, is to contend for thatwhich is not less erroncous n po-
hiev, than unattainable in practice; and the advocates of a measure
neither sohicited nor snggested by the Dritish or the American
petittoners for international copyright, are not in eflect more hos-
tile to their cause than those who deny the original right of au-
thors to any property whatsoever in their works.  Indeed, there
1s good reason to believe that the impediments and difhcuities
which have hitherto prevented the success of the application to

“orcal unknmen” as well as in the reports of Siv James Burrow. The former
miputes the removal of *“ this ereat and vpright judee frem the king’s herch to
the common picas, to the gwlousy of Lord Mansfield ; with whom his judicial
opinions, especially on political questions, were often at variance. In « debate
which tock place i the house of commons, December 6, 1570, on a resa’ution to
inquire into the administration of eriminal justice, particularly in cases relatine to
the liberty of the press, aneminent whig erator asserted, that ** a late judge, equal-
ly remarkable for bis Anowledor and integritu, was solicited to favor the crown, in
certain trials thendependime ;. bat this grent, this hones! gudee, beine thus solieit-
ed in vaun, a letter was sett to hin diveetly by a great personage, but s he sus-
pected it to contain somethineg dishonorable, he sent it back unopened.  Te ez-
celicnt person who was thus tempted to diserace and perjure bimself, and to be.
tray and ruin his conntry, eould not die in peace till he had disclosed this seene of
iniquity, and warned his fellow-citizens of theirdanger.”  Woodfull added to hig
report of this speech, the followine: “ N. I3, Sir Joseph Yates was the judee
meant. YWhen the letter frony the great personage was mentioned, Lord Nnrth,
and the rest of the trcasury benehy, stared at one another, but did not utter a single
sentence by way of contradiction.”— See Woodfall’s Junius, v. 1. p. 235,  lono-
rance of such a character, certainly areues that he who confisses it “must be him-
self unknown.”  But this is not equal to the absurdity of o reviewer’s mistaking
the author of the Fements of Criicism, who, as a Scotch judge, was styled by
courtesy, Lord Names, for a peer of parliament: or, a lawyer’s supposing the
opinion of his titular Jordship, in the case of Hinton v. Donaldson, before the
%nvu. " sessions, at Edinburgh, to have been delivered in the house of lords, at
¢ .nster.
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congress, have arisen more from fears and scruples entertained
by some of the most liberal and  philosophical minds in the
senate, lest the proposed amendment of the law might affeet n-
juriously the interests intended to he secured hy the constitution
to the Punric, than from any undue regard to the interested
clamor of those who have remounstrated against it.

Previously to the adoption of the {ederal constitution, it had
been made, as we have seen, 2 question in I<pgland — whether
an author had any natural or common law-right of’ property n
his works, — and that it was declared by amajority of the judies,
when solemnly called on for their opinions by the hounse of
lords,* that such right had indeed existed hefore the statute of
Anue, but was by force of that act transferred to the public, up-
on the expiration of the term for which the copyright was se-
curced by it to the author.  \Whether this opinion were sound or
not, 1s now immaterial,  Such, at all events, was the decision of
the lords, and such was the settled law, both in Ingland and
America, when our national constitution was adopted.  "L'hiec
framers of that instrument being called together for the purposc
of defining the powers and establishing the form of a new federal
government, and not for the purpose of resolving judicial
doubts, touching an author’s or inventor's right, took the subject
as they found it, and simply reserved to the legislature of the
union a limited but ceclusive power of interference in regard to
it. And ip this they acted, as we shall contend, upon more en-
larged views and with a more hberal policy, than congress, when
it came to execute the power, secms to have penetrated.

* In Millcr v. Taylor, the court of King’s Benely, in 1769, cave judgment in
favor of the subsisting copyright; Lord Mansficld, Chief Justice, Mr. Justice
Wiiles, and Mu. Justice Aston, holding that copyright was perpetual by the com-
mon law, and not limited by statute, except as to penalties, and Mr. Justice
Y ates, who died in 1770, dissenting from them.  In 1771, the smime question was
brought before the house of lords, in Nonaldson v, Beckel, when eleven judges
delivered their opinious upon it.  Four of them held, with Lord Camden and the
deceased Sir Joseph Yates, that no right of praperty existed in an author, inde-
pendently of the act of parliament; whilst five acreed with Lord Mansfield's
opmion 1 the former case, that the common law right was not divested by the
statute; Lord Mansfield himself dechined from delicacy, as a peer, giving any
opinion on this occasion, but he was understood to adhere to that he Lhad delivered
in Miiler and Taylor. The remaining two judees admitted the existence of the
right anterior to the statute, but were of opinion that a reverstonary interest was
thereby ercated, which at tlic expiration of the term secured by cumniative reme-
dies to the author became vested 1n the public. These two, agreeine with the four,
Ufon the general question as to the imitation of the right, formed the majority.
Had Lord Mansfield delivered his opinion, the twelve jndges would thevefore
have been equally divided. DBut the lord chancellor, ('Thurlow,) aerecd with the
two judges, and his predecessor, Lord Camden, with the four. Their union car-
ried a large majority of the peers with them.  See 4 Burrow's Reports, ubi sup.
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We have already adduced the reasoning in qnppm*t of the
exclusive natare of this power, which is substantially the same
that was ureed in the cantroversy re spee [y er the exelnsiye rierht
eranted by this state to Messrs, Livingston and Folton.  The
arguments acainst the exclusive nature of the power vested 1
congress, dedaced on that occasion, from the nature and oflice
of a patent or i copyrieht, in merely securing a title or right of
property, without conferring a vight of sale or of use, and the
objections drawn from the vight nl' fegislation retained by the
states in regard to thepr pure ly internal trade and intercourse,
and their police, health, and inspection Taws, were in effect met
and refuted by the [ate Chief Justice Mavshally in his opinions —
declaring that a coasting hicense not only ascertains the national
character and ownership of a vessel, but confers the right ot
navigation ;¥ — that a right to import goods mvolves the right
to scll them;t and that whenever these richts come in collision
with state laws, passed 1 virtue of a concurrent or of an inde-
pendent right of legislation on these, or any other subjects,
and the exercise of the federal and state authorities are found re-
pugnant or irreconctlable to cach other — the state law must
yield to the superior power of congress.  So the letters-patent,
or the instrament given as evidence of 2 copyright, not only as-
certains the title of the patentec or grantee as an mventor or au-
thor, but confers on them the same paramount and exclusive
richt of using, and vending to others to use, their discoveries
and Writings,

In :uforcnre, however, to the subject new under considera-
tion, it is perhaps necessary to remark, that the property which
an author may have in his writings appears to be somewhat difle-
rent from that which an inventor may have in his discoveries.
The former has no beneficial nse or property whatever, inde-
pendent of what may be derived {rom the sale of them ; the lat-
ter may, in a very restricted senee, use hisinvention for purposes
of profit: to both, however, a right of sale 1s indispensable —
but norc manifestly so in the first case than in the last.  EKvery
other subject of property may be partially enjoyed, though the
right of sale be restricted or forbidden ; but the right of proper-
ty of authors and inventors is so essentially connected with the
rizht of sale, that the mhibition of that right annihilates the
whole subject.  “U'he right of sale, therefore, 1s, 1 these instan-

L

¥ Gitbonsv. Ocdrn, 9 Wheaton's Reports, 1.
t Brown vo Maryland, 10 Wheat, Rep. 416,
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cesy an elementary principle in the very idea of property — sepa-
rate it from the other elements, and the complex legal notion of
property 133 destroyed.  T'he value, the thing intended to be se-
cured, 1s lost to . All human laws proceed upon the assnmp-
tion of value as implicitly involved in the idea of property ; and
as new discoveries in science, and new improvements in the arts,
give rise to new modilications of property, the first thing that
attracts the attention ol the legislature o any subject as being
capable of appropriation or exclusive ownership, is its value.
Accordingly, we find that the laws passed by congress in virtue
of the constitutional power we are now considerini, sccure to
an author, or his assizuee, ‘¢ the sole right and liberty of print-
g, reprinting, publishing, and ¢cendineg” his works; ana to a
patentee ““the full and exclusive right and liberty of making,
constructing, using, and rendeng (o others to be used,™ his inven-
tion or machine, within the times limited for the enjoyment of
their respective privileges.

Now, although all things which have a use, have also a value
idependent of the right of sale; yet in most subjects, the use
without the right of sale, constitutes an adequate value.  Land,
for instance, it not allowed to be transferred by sale, by devise,
or descent, would nevertheless possess that value, which would
require the law to goard, to define, and to regulate its enjoy-
ment; and howcever important the right of sale may be to the
full enjovment of all property, itis, in most cases, but an «cces-
sary. In the instance m view. however, it is the yrinapal.  In
other subjects, a right of sule is implicitly involved in every
contract of absolute transfer, as a necessary incident; but when
an author sells a printed copy of a book, of which he has secured
a copyright, the right which is transferred, is merely a right. to
the mdividual book —the genecral power of sale, both of the
copyright, and of other copies of his work, still remaining in
him. "I'he purchaser, however, of the copyright, is the pur-
chaser of the general right of vendition. 'T'his is the priucipal
in the nature of” such a contract. It is the subject-matter, the
thing to be disposed of quod 1pso venditione, solum fruitur; and
as the right to sell 1s the principal and beneficial right, the right
to use is a sccondary and nccessary one — and both are assign-
able. T'he nicety and solidity of the distinction which has been
attempted between the security of the author’s tatle, and his right
to publish or use Ins hook —or sell it to others, to publish or
use — may therefore be clearly seen.  An author, according to
that distinction, is secured in his right to sell — but he, or his
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vendee, is not therehy authorized to pHublish or use, and may be
proliibited by the states from either — but, peradyenture, none
will huy whatnone may wee ! "Flie author, then, by securing his
copvricht nndey the aetof conarees, enjoyvs a ¢ perfect Gite” (o
that which he cannot use —which nobody will buy — and from
which no earthly henefit can be devived by anybody -~ this be-
g the effective result of a power vested in the paramount an-
thority of the national government, given by the constitution, for
the express purpose of ¢ promoting the progress of science and
the nseful arts.”  'T'his, too, 1s what has been m eflect as-
serted in high places, to be the amount of the ¢ exclusive
right,”’ sccured by congress to authors and juventors, in virtue
of that power. It may be so. "Fhe pomt has been labored
with great carnestness; amd as we do not wish, though erties
by profession, to be thought fastudions, we are willing, i cer-
tain grave judges and senators persist in the assertion, to admit
it to be a “TirLe;” but then they most, with equal candor,
confess that thongh even ¢ a perfeet tide” — it is a title to —
nothime ! It bas, we allow, a just elaim to the praise of great ab-
stract beauty ; but in return, those learned and venerable persons
must acknowledge, that it 1s of no possible wse under heaven.
To show, however, that the right of property may be secure,
though the use and enjoyment of it he prohibited, the luws re-
golating the vse of certain deseriptions of property within the
Jurisdiction of a state, or of & municipal corporation, have heen in-
stanced. How far the exercise of this right of property is liable to
be controlled and regulated by the municipal laws of the several
states, depends in a great measure on the principles recognised
and established 1o the cases last referred to, as decided in the su-
preme coart of the United States. In the celebrated case of
Livingston and Van Ingen,™ in the court of errors of this
state, it was held that the legislature of a state may prohibit the
use, within its jurisdiction, of any particular invention, as noxious
to the health, injarious to the morals, or in any respect prejudi-
cial to the welfare ot its citizens.  DBat besides the qualification
that this assertion must receive from the sebsequent doctrine of
the federal court, we apprehend that the government of the union
must possess exclusively the power to determine, whether an in-
vention, for which a patent is sought, be usefal ar pernicious, or
In other words, whether it be one for which a patent ouglit to be
granted. The object of the constitutional power, vested in con-

« 4 Johns, Rep. HOT.
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gress, to sccure an exclusive right to mventors, is the promotion
of the “useful arts.”  An invention, useless or pernicious,
would not, we coneeive, be a proper subject for the exereise of
that power.  But should a patent for such an inventon have
unadvisedly been issued, there can be no doubt that the tederal
authority might repeal the patent, and interdict the nse of the
noxious discovery. It a thing in iteelf pernicious, be patented,
the patentee ¢ could recover no d amages for the anfringement of
his right, as lus patent would confer no right of property upon
him. 1€ it be useful in atself, but the art or manufacture to
which 1t relates he injurious in its exercise to the public health,
the patent would aftord no protection for the nuisance — heeause
private interest must vield to the public good, and noet beeausce
the federal power ¢ superseded or controlled by the state law,
50, if the author of an immoral or libellous book, prosecute for
an invasion of his copvright, he could recover no compensation
in damages; and if plmmntml for his ollence against the state
faws, the authority of the union would not protect bim —-because,
in the one case, his copyright would imvest lnm with no proper-
ty in his work, and in the other, would convey no right to use
it, to the iniurv of others.  Nor 1 any case, would the patentee
of a newly invented vehicle, any more than the owner of astage
coach conveying the United States mail, be entitled to DAsS
over a state turnpike road without paying the tolls; nor a pa-
tented steamer be permitted to ply on aferry established by state
authority, without heing subject to refund the accustomed ferri-
age for its passengers, or to the penalties provided i case of
such violations of the particalar right to the ferry — any more
than such steamer or any other vessel would be e\cmpled from
either, by its coasting license.

Restrictions of this nature are general in their operation.
They are not confined to patentees, and in no sense do they de-
rogate from the exclusive power of congress in relation to the
promoting of science and the useful arts.  While a construction
of the constitution — admitting that the states, in the exercise of
an absolute discretion, may prohibit the introduction, use, or
sale of any particular inveution or book, for which a patent or
copyright had been regularly obtained —would render the power
of congress completely nugatory, and the states would retain
substantially the very power they had nominally surrendered.
T'his power of securing to authors and inventors a right of bene-
ficial ownership in their writings and discoveries, has been trans-
ferred to congress; and any em,oumgement to discovery, nvi-
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tation to the introduction of improvements in the arts, or attempt
to stimulate the labors and ingenuity of men of literature and
science, on the part of astate, which interferes with or prevents
the exercise of that power, is a resumption of an authority fairly
and on good considerations yiclded to the geacral governiment.

T'he several states, nevertheless, retain all other means of re-
warding genius, taleut, and eaterprise, promoting science, cn-
couraging new discoveries, and inviting improvements in the
arts, except the power thus ceded to the union.  And althongh
an individual state can neither secure to an author an exclusive
property m his writings, nor for any known or used invention
grant exclusive privileges in the use of a thing which may be-
come the subject of a patent, yet it may direct its legislation to
promote the progress of learning, encourage new discoveries in
science, and mvite and reward the introduction of improvements
in all the liberal and uscful arts, in any other way that ingenu-
ity and good policy may dictate, and which does not interfere
with the exercise of the power vested for the same purposes in
congress. Aud the reason of the diflerence is sinply this: that
all other modes of accomplishing those purposes may, without
danger of being defeated by the clashing laws of co-ordinate
legislatures, be safely retained by the several states; while the
simple mode I securing a right of property, must be committed
to the supreme authority alone ; for in the peculiar political con-
dition and ctrcumstances of the country, that end cannot other-
wise be eflected.

If, thercfore, we consider the broad and general propo-
sition, we shall naturally be led to the qualifications which
Jlimit the authority of the individual states in the exercise
of their sovereignty over the subject. If the use of an invens-
tion or the circulation of a book be prohibited, because from the
peculiar condition and circumstances of a particular state, that
invention or publication, which is elsewhere beneficial, is there
contrary to the public good, a power of legislation is merely ex-
ercired which is inherent in every sovereign member of the tede-
ral union. Irom the nature of that union, though cach state
have a right to judge and act, it has no power to render its acts
obligatory. A provision is wisely made for the purpose of
bringing the validity of the exercise of such judginent to a legal
test; and the means of obtaining a definite judicial opinion upon
every constitutional question, is clearly pointed out by law,
Iiach state has a right to cxercise its discretion upon all consti-
tutional points, as to the limits of its own power ; but the legality

3
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of that discretion may be questioned, and the law finally con-
trolled or settled by the supreme judicial power of the union.
It may, then, be safely conceded, that a state legislature has
full right to exercise its judgment in prehibiting the use of a
patented invention, or the publication of a work of which the
copyright has been secured ; and if" the inventton or the bools
be injurious to a particular state, it is not unfair to suppose, that
its use or circulation in that state may be justly proscribed.
The intent of the power vested in congress was not to securc
certain benefits for all the states at the expense of the vital inter-
ests of any one of them.  "U'he object of that power was very dif-
ferent : it was simply to enable congress to sccure to tnventors
and authors the exclusive right of property in their discoverics
and writings, for limited times ; and the common right of enjoy-
ment to the public, after the limitation had expired. 'T'he inhibi-
tion, therefore, of the use of an invention or the cireunlation of a
book, injurious to the intgrests of a particular state, can never
frustrate the object of that™pgwer. 'I'he author still retains the
exclusive right to sell to whomsoever will buy — the state may
determine, as well as individuals, that it does not choose to buy.
The case does not come within the mesoiag of the constitution.
It is one of those things which are tacitly excepted. Granting,
then, that such a law may be passed, and be determined by the
court in the last resort to be constitutior.al, it by no means fol-
lows that all probibitions, much less prohibitions of an invention
secured by patent, of a book for which a copyright has been ob-
tained, of an article of commerce or manufacture duly permit-
ted, or of a vessel sailing or steaming under a coasting license,
and of which the use in every instance is acknowledged to be
beneficial, are equally iawtul. Cases may perhaps arise, in
which even these might be subject, on peculiar grounds, to a
rightful prohibition ; but then the distinguishing peculiarity must
be such, as to show the case to be equally an exception to the
intent and meaning of the power limiting the sovereignties of the
particular states. On no other certainly, except on this, or an
equivalent supposition, can such prohibitions be supported.
Upon such, they may 3 but it 1s manifest that a prohibition rest-
ing upon such grounds is very diflerent from an interdict resting
upon none, nor defencible upon any, but stat pro ratione, voluntas.
Those, on the contrary, which we have enumerated, are inhibi-
tions upen the principle of a specified necessity of exception,
leaving the general law not only unquestioned, but confirmed.
We have thus shown, we trust conclusively, that the power
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vested in congress, ““to promote the progress of seience and the
useful arts,” by the means prescevibed in the constitution, and
pursned in detail by the statute, are necessarily exclusive of all
state legislation on the subject; and that those means, (being the
securing 1o anthors and inventors, for a imited period, the exclu-
sive enjoyment of that right of property which had antecedently
existed without such limitation, but was thus restricted for the
public good,) would not, upon any other constrnction, prove
eflfectmal.  We have stated, morcover, all the necessary limita-
tions and qualifications of this doctrine, which have occurred to
our memory, or presented themselves to our imagination ; and we
have answered, as we helieve, satisfactorily, every objection of
which we have heard or read, or which we hav e been able to an-
ticipate or conceive. It now remains to inquire, in reference to
the question immediately before us, whether the laws passed by
congress, in virtue of that power, be that {ull and perfect execu-
ton of it which the constitution requires.

The power of congress, though paramount and exclusive, is
limited as to the cans by which the end proposed by itis to be
eflected —namely, to the securing the right of property, in works
of genius and invention, to their authors. But the words of the
constitution neither express or imply any other restriction, nor is
any diflerent or farther limitation to be inferred from the nature
of the grant, save those exceptions which necessarily arise from
the nature of the subjects, and are tacitly adopted in every regu-
lation aflecting the rights of property — such as the legal ability
of parties to hold and dispose of it. But the acts passed by
congress in virtue of the power do make a discrimination, neither
warranted by the express terms of the constitutional provision,
nor arising by implication, cither from the terms themselves, or
from the nature of the grant, or of its subject.* They restrict
the benefit of the constitutional provision to such authors only
as are ‘‘citizens of the United States, or residents within the
same ;' so that no foreign author, residing abroad, can secure,
under the law as it now stands, the exclusive enjoyment of that
which the counstitution recognises as property, whoever may be
its owner, or wheresoever he may reside. At common law, no
such distinction was konown. 'L'he property of foreign authors
in their works was protected upon the same general principles
which protected any other property held by foreigners within its
jurisdiction, whether the owner was within the realm or not;

» The acts of 1790 and 1831,
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and Jong before the statute of Anne, an ordinance of the two
houses of parliament, during the Commonwealth, prohibited the
printing of any book without the consent of the owner, or the
importing 1t without his consent, if printed abroad, upon pain of
forfeiting the same to the owner, without discrimination cither as
to the national character of the anthor, or as to the language in
which his book was written, and without distinguishing whetheran
imported work had been written at home or abroad, or whether it
had been originally printed in England or not.  Neither does
the subsequent act, though it parrows down the perpetnal pright
of property of authors to a limited interest, make any diflerence
as to the capacity of natives, denizens, or aliens, to enjoy it ;
and it is notorious that foreigners, and especially our own coun-
trymen, from community of language, are in the practice of se-
curing copyrights under that act, whether they reside within
the British dominions, or have never departed from their native
land.

It is true, indeced, that the attention of parliament has recently
been called to the injuries sustained by English authors, from the
unauthorized publication of their works in this, and other foreign
countries, In which a contrary policy prevails; and a bill was
introduced at the last session, to restrict the benefits of copyright
in England, to the subjects or citizens of those foreign govern-
ments, only, who extend the same protection to British authors
as to their own. But the manner in which this proposition was
received, was far from manifesting any disposition in the house
of commons to adopt it. Those who were unwilling to depart
from the compromise, effected by the statutes of Anue, from
" fear, on the one hand, of danger to authors from such an inter-
ference with the general principles uwpon which their right is re-
coguised as property — on the other, from jealousy of further
impediments to the free circulation of their works — seem united
in their opposition to the measure,  And, besides, the question
stands on very diflferent ground in the two countries. In Great
Britain, international copyright is proposed as a restriction upon
existing rights; and there no limitation exists of the powers of
parliament over the subject; whilst in the United States, where
the power of congress i1s defined in the constitution, a restriction
is sought to be removed in a case in which the variance in the
Jaw from the authority conferred by the counstitutional power, is
not less repugnant to the spirit and meaning of the constitution,
than to the principles of sound and enlightened policy. These
propositions we proceed to prove, and the arguments depending
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on the question of property, seem to us to establish them both,

Mr. Clay, in his report upon the memorial presented by the
Ionelish authors to the senate, n 1837, not only considers ¢ it
asiablished, that literary property is entitled to legal protection,”
but that it thence ¢ results that this protection ought to be af-
forded wherever the property is situated, A British merchang,”
he observes, * hrings, or transmits to the United States, a bale
of merchandize, and the moment it comes within the jurisdiction
of our laws, they throw around it an cflectual sccurity.  But if
the work of a British author is hrought to the United States, it
may be appropriated by any resident here, and republished,
withont any compensation whatsoever being made to the author.
T'his distinction in the two descriptions of property, the commit-
tee think wnjust.”  Did it not occur to them that it was also un-
constitntional ?

We do not mean to affirm that every unjust law 1s, thercfore,
unconstitutional,  But we aver that if the injustice 1s inherent in
the law itself, or necessarily results from its operation —-prima

facie evidence is thereby aflorded of its invalidity. I the law
purporting to carry into eflect a constitutional power, directed
to be exccuted by the legislature, vary in its terms, or provisions,
from those of the power, cither by the omission of words con-
tained in it, or the insertion of words which 1t does not contain; or
if it prescribe forms to be observed in its execution, inconsistent
with the grant, or with its terms, and injustice is found to be the
consequence — the presumption is still stronger against the con-
stitutionality of such law. DBut where the constitution aims to
secure a richt already vested, or to create a vested right in
things not previously recognised as property, and the injustice
manifestly arises from a departure in the law from the express
terins of the power— or from the adoption of forms, or other
conditions, precedent to the enjoyment or vesting of the right,
neither prescribed nor contemplated by the constitution itself,
the evidence of repugnancy becomes conclusive,

That the constitution considers the right of property in ques-
tion, as a right antecedently vested, has already, we trust, been
rendered clear, from the state of the law regulating this species
of property, before the adoption of the federal government.
Until that epoch, it had been governed either by the common
law, or by the statutes of the several colonies, or states; and
should authority on this point be requisite, in addition to our
former argument, we refer to the constitution 1tself. The words
of the article, by which the power is conferred on congress, ex-
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pressly recognise this species of property as pre-existing, inas-
much as the objeet they declare, is *“to secure,” and not ¢ o
create,’ for anthors and inveantors, “ /e exclusive,” and not
“an exclusive ” enjoyment of their writings and discoveries.
Now the argument of the nglish judges, whose opinions pre-
vailed in establishing the existence of copyright at common law,
so far as they were drawn from the words of the act of parlia-
ment, which are by no means so explicit as those of the consti-
tation, was founded merely on the former of these expressions ;
the words in the body of the Knghish statute, being ¢ to sccure
an exclusive right” to authors, whilst its title purported ¢ o vest”
them. And on these latter expressions, the minority had in part
grounded their contrary argument, that the right had been ¢reated
by the statute. T'o prevent all future doubt or cavil, there-
fore, it would scem the federal convention were more studious
of precision in the terms they adopted.

But whether the right in this country be derived from that
code, which, in the ahsence of positive legislation, appeals to the
immutable principles of justice, or whether it owe its efficacy to
the constitution alone, is, perhaps, immaterial.  We bave already
talken some pains to prove that the power vested in congress,
to secure this right, has, both from the terms and nature of the
grant, excluded all legislation upon the subject by the respective
states. Since this unqualified and total surrender of all power
in relation to the subject, to the general government, no state
legislature can secure to authors, whether citizens or foreigners,
the exclusive right to their works, because the terms of the grant
include all authors whatsoever — nor since that surrender, has
any state attempted to doso, 1t cannot so be secured, either to
citizens or foreigners, ¢ for limited periods,” because the grant
to congress would be nugatory, if it couid.  Nor can it be se-
cured without limit of time, because such a grant, either by con-
oress, or by a state, would defeat the reversionary interest in-
tended by the constitution to be reserved for the public, at the
expiration of the author’s exclusive term of enjoyment. So that
whatever portion of the power is suffered to remain unexecuted
by congress, must forever remain unexecuted by the several
states, It follows, then, either that congress are bound to execute
the power-to its full extent, or that it rests in their discretion to
exccute it, either wholly or partially, or not at all.

The grant, in this case, stands in this respect on precisely
the same footing with every other grant to congress of power,
of which the future exercise by a state 1s inhibited, either in ex-
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press terms, or by necessary implication — upon the same foot-
ing as the powers to provide for the payment of the public debt
— for the expenses of the government — for organizing, disci-
plining, ana calling forth the militian—to regulate comineree,
and to establish a uniform system of naturalization.  As well,
therefore, might it be asserted, that the grant of these powers
does not impose a corresponding duty upon congress, to levy
the requisite taxes, or make the necessary appropriations for the
preservation of the public faith—the support of civil government,
or military defence of the nation — to render the militia of the
states an available force for exccuting the laws ot the union,
suppressing insurrections, and repelling invasions — to promote
commerce and navigation, both foreign and domestic, and ren-
der their prosecution advantageous and secure — and to provide
for the admission of foreigners to the privileges of citizenship.
As well might it be asserted that these are 15t duties incumbent
upon congress, as denied that the grant of the power ¢ to pro-
mote the progress of science and the useful arts,” does not ne-
cessarily involve the obligation to pass the laws requisite for the
eflectual accomplishment of the ohject, ut res magis valeat quam
pereat, and that, too, as fully and as comprehensively as that ob-
Jectis declared by the constitution.  We couceive that congress
has equal authority, and no morc discretion in the one case than
in the other — nay, that in this case, they have less discretion,
for the wicans by which this power is to be executed, except as to
the definite limitation of time, and the details ot formal regula-
tion, are prescribed by the constitution —whilst a choice of
means for executing the other powers is left to the discretion
of congress, IJut as congress cannot restrict 11 its execution,
the power first enumerated, to the payment of one portion of the
public debts, and not of another — to the support of the civil
government, in exclusion of the national defence; as they can-
not omit to establish a uniform systein of militia for the states ~—
or establish a system inonestate and not in another; as they cannot
neglect the regulation of commerce, or provide merely for that
with foreign nations, and not for that among the states— or pro-
tect the one and leave the other to protect itself’; and as they
cannot, by refusing to pass laws for the naturalization of foreign-
ers, In effect, declare that none shall be admitted to the rights of
citizeuship — nor extend those privileges to the natives of some
foreign countries and not of others : — so, neither, can congress
wholly disregard the duty of promoting science and the useful
arts, by the means prescribed in the constitution ; nor limit those
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means in their operation, so as to render incomplete the execu-
tion'of the power.*

The full power surrendered by the states, was not vested in
congress to enable them to eonfer personal privileges upon our
own citizens, to the exclusion of forcigners, but to secure to au-
thors, whether native or foreign, resident or absent, the same
equal and exclusive right of property n their works, and to ex-
tend to the productions of genius that protection which the laws
of all civilized nations aflord to every other spectes of personal
property within their jurisdiction, whether the person of the
owner be so or not.  If congress may, in the exercise of their
political discretion, confine these bencfits to citizens or residents
of the United States, so might they, on the other band, exclude
from their enjoyment all authors who were not aliens or residents
of foreigu states, or render the advantages of copyright depend-
ent upon sex or complexion : for the distinction actually adopt-
ed by the law, tends no more directly than these, to eflect the
end for which the power was given by the constitution.  “f’hat
end was not merely to foster native genius, encourage mdigenous
talent, and reward demestic invention —Dbut for the catholic
purpose of “ promoting science and the arts.” LThis is regard-

+ The duty of congress to execute the power, istoo plain. in some of these cases,
ever to have been questioned.  In others, it has been disputed, and aftirmed.
1. Where the payment of a sum of money is stipulated by treaty, it was held 1n re-
ference to the treaty with Great Britain in [7534, that congress was bound to provide
for its payment, not only on the general grounds of the obligation to pass a law
necessury to carry into effect a tieaty, duly made under the power given for that
purpose by the constitution, but that tl:ﬂY were also bound by the specific oblica-
tion of providing for the paymentof a debt. A majority of the house of represen-
tatives eventually agreed to make the requisite appropriation of moncy, whilst they
adopted a resolution denying that it was obligatory upon them to pass every law
necessarv to carry into cffect a treaty, without deliberating upon its expedicney,
and disclaimed the power to interfere in making treaties.  As the majonity of the
house had nevertheless declared their disapprobation of the treaty, the only remain.
ing motive for the appropriation, raust have been the obligation to provide tor the
payment of the debt, 2. Inthe case of the United Stafes v, The Brizaniine Hil-
liam, in the distvict court of Massachusetts, it was declarved, that under the power
to regulate commerce, congress could not_annihilate or interdict 1t enuirely with
foreign nationg, although the court decided that an indefinite embargo was within
the censtitution. (Hall's Laiwe Jowrn. 235, 1 Kcul’s Coran. 405.) 3. Althoughit was
held by the U. S. circuit court for the district of Pennsylvania, 17102, that the
states retained a concurrent power of naturafization; that decision wus soon
questioned, and afterwards overruled in the samne court; and 1t has since been
regarded as settled law, that this power is exclusively vested in congress, there
being a direct repugnancy and incompaubility with the objects of the constitu-
tion, in the exercise of this power by the states. (2 Wheal. 260. 5 Wheat. 48.)
And it was frequently declared as a general prineiple, by the late Chief Justice
Marshull, that where an exclusive power is vested in congress, in relation to sub-
jeets previously within the power of state legislation, they arc bound to execute
it, amr not suffer it to lic dormant, or fail into disuse, Sec Wheatl. Rep. ube sup.
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cd by the federal constitution as an universal eause, in which
every nation and every people have a conmnon and an equal in-
(erest — anterest which binds them to each other, by ties
stronger than those of their common hmmamty 1 and to advance
that eause, 1t pursues an enhehtened |mlu\ which secures an
immediate llCl](_‘lll to the authoy of every work of science or of
arty, in whatsoever language written, i whatsoever clime pro-
duced, and m whatsoever country he may prefer to dwell, [t
recognises 1 ¢ republic of letters,” ipon the broad hasis of po-
litical equality — extends the protection of law to the ereations
of the mind as well as of hands, and administers the same justice
to a La Place and a Bowditeh, o Babbage and a Whitney, an
Addison and an leving, o Campbell aund a Bryant.

If the conclusion to which we have arrived on this point of
constitutional jurisprudence be  correcty it is imperative upon
coneress to extend the protection of copyright to the works of
all authors whatzoever, by striking out the unwarrantable words
of limitation from the existing law.  'L'kis simple amendment
would be preferable to cntering upon a perplexig course of
countervailing and disermminating legislation, or a tedious round
of tllplomatu negotiation upon the subject of nternational copy-
right, in which the right of the public would be apt to be sa-
crificed to the interests of individuals 5 atall events, by mgrafting
upon the law that umversal principle of justice with respect to
property which the constitution contemplates, we could insist
with a better grace, and with greater consistency, upon the same
Justice from others: whilst the best, and only atoncnent, that
congress can offer for hitherto omitting to perform that duty, is
no longer to defer 1t 3 and to bear in mind for the future, the
admonition of the great Atheman orator to his countrymen, that
‘““ although past moments cannot be recalled, past errors may be

repeated.”

But if congress should happen to disagree with us upon the
construction of the constitution — and should happen to be
right, — thhen we submit that sound policy and expediency re-
quire this alteration of the law. All the arguments we have ad-
duced to show that justice demwands it, apply with equal force to
prove that policy enforces that demand, and overrules every
argument from inconvenience by which the present discrimina-
tion is defended. ¢ Honesty is,” indeed, ¢ the best policy,”
among nations, as well as among individuals ; and ¢ justice must
be done, at whatever hazard,” is a precept of higher obliga-

4

-
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tion, than any of human authority. "T'he report, however, made
on behalfof the committee on patents, presented to the senate on
the twenty-fifth of June Iast, hy Mr. Ruggles of Maine, considers
¢ the property of an mllhm in his work, of a peculiar character,
not absolute but spccn] sulyut to conditions and limitations.

As between nations, it never has been regarded as property
standing in the footing of wares or merchandise, nor as a proper
subject of pational protection against foreign spoliation. It has
been left to such regulations as every government has thought
proper to make for itself, with no right of cowplaint or inter-
ference by any other government.  International copyright, w
strict scnse, has no existence ; although in some instances vol-
untary legislation hasextended to {orcign authors the same rights
that are enjoyed by citizens.  No far, then, as the practice and
usage of nations go, this government is under no obligation to
extend to the subjects of any fereign power, exclusive copyright
privileges.”*  But, passing over the assumption that no such
obligation is unposed on congress by the constitution — we
would, with all due vespect, observe, that upon some of the ques-
tions so summarily decided, this committee differ not only from
the former committee of the senate, but from the committee of
the housc of representatives, who introduced the hill in 1831,
which became the present law. DMr. Verplanck, the learned
chairman of the latter, alleged in his report, that ¢ upon the
first principles of proprictorship, an author has an exclusive and
perpetual right, in preference to any other, to the fruits of s
labor. T izourr/r, the nature of litcrary property s peculiar, 1t 15
wot the less real and valuable.  If labor in producing what was
before unknown, will give title, then the literary man has a titie
perfect and absolute.””t "T'he report of Mr. Ruggles differs, also,
from the decision of the supreme court of the United States, 1n
the case of IVicaton and Leters, to which we have before refer-
red — to say nothing of its magnanimous repudiation of the doc-
trine of the court of king’s bench, in Miller and Taylor, and of
the authority of Donaldson and Leckett, in the court of the last
resort in England, although the latter bad been recognised and
adopted in the highest judicial tribunal of our own country.
We would also venture to suggest, that the conclusion so hastily
drawn by the committee, is founded not only upon a misconcep-
tion of the law, but upon a fallacy, if not an entire oversight

* Report of patent commiittee, 25th cong., 2d sess., doc. p. 494.
T See senate doc. 1831,
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with respect to the peculiar circtmstances which actually distin-
eeuish this species of property from all others, and especially of
that essential diflerence which prevented any necessity, until of
late years, ol 1ts being @ regarded as aproper subject for nation-
al protection against forcien spoliation.”  We would ask the
learned chatrman of the committee, both m his oflicil and in lis
professional capacities, {for 1t scems he sometimes acts, on
the same occasions, in hoth,) why there has existed no ¢ com-
plaint or mterference by any other government,” against such
“spoliation £’ Was it not probably, that until recently, a case
of mfringement upon the property of foreign aunthors could vare-
lv occur.  IFrom the circumstance of their works being contain-
ed in a foreign language, the demand for them i other countries
than their own, rarely oflered suflicient inducement for ¢ spolia-
tion,” especially as it would in general have been cheaper for the
booksellers to have imported, than to have republished such works.
Except with regard to piratical cditions printed abroad for
publication and sale at home, no such question can exist between
any other nations than those using the same vernacular tongue;
and before the political separation of this country from Great
Dritain, there were none such knownin the ¢ republic of letters,”’
but the thirty-cioht nations of modern Germany. Into this pa-
radise of authors, printers, and booksellers, the tempter entered
in the beginning — and his ¢spoliations’ did give rise to ¢ com-
plaints” loud and deep, and long continued, until at last they
produced ¢ interlerence” by the diflerent ¢ governments;” and
we beg leave to recall the attention of the committee, to certain
resolutions of the Germanic diet, adopted the ninth of November,
1837, as republished in Mr. Nicklin’s book, which, as appcars
from their report, they had before them. 'This act protects, for
the term of ten years, all works published i one of the states of
the confederation, from piracy in any of the others ; which pro-
tection is i addition to that aflorded by the particular laws of
the state in which the boolk is published ; while the right to li-
terary property in the confederate states, and in other parts of i
Germany, is generally perpetual.  In Prussia, especially, the ¢
law has been rendered, within the fast two years, more (avorable '
to the authors of other states, than even that of the confede-
ration,

'The same considerations both of justice and policy, which
dictated these measures in Germany, apply with equal force
as between this country and that from which we derive our line-
age as well as our language and literature, and strongly recoms-
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mend the removal of a restriction which, asno similar one exists
in - Great Dritaing, wounld require no international compaet,
to render the benefit of copyrights reciproeal. 10 the anthors
of that nation have already an eguitable elaim, either from the
fact that uo sueh  diserimination exists there in their favor — ox
(rom the justice of” excluding their property from the protec-
tion given by our faws to every other species ot British property
within owr jurisdicion — it rests upon those who insist upon the
impolicy of such a measurey 1o shiow that it would he <o mjori-
ous as o Justify, upon some undoubted necessity of self preser-
vation, or some over-ruling consideration of expediency, the
denial of that vrectprocity which is observed in all other eases. By
afa mterpretation of the code which reculates the intercourse
between civihized natons, this reciprocity would, on an ordinary
occasion, be due from that comity, which should he maintained
amongst them, and which should be cherished especially between
two nations descended from a common stock, speahing the same
language, whose political and civil mstitations, though difiering
In forin, arc cssentiallv the smune in their llhcml spirit and froc

principles — between two nations, who are oNE PrOPLI,

'I'he objection to this cquitable treatment ol Lriush authors,
on the ground of policy, amounts to this, that “in a country
ke owr own, where the sovercignty resides in the people, it is ne-
cessary that every means shonld be adopted for ther cheap m-
struction.  The works of foreign writers can, by means of ex-
cluding them from protection, he furnished at a lower rate, and
consequently are better adapted tor this purpose, and the pecople
would be foolish to deprive themselves of an advantage so obvi-
ously convenmient.”  "Uhis argument, though suhstmnm]lv the
same that is scriously urged in the remonstrance against Me.
Clay’s bill, by certain booksellers and publishers who now enjoy
a monopoly of this cheap struction of the people, and bear-
ing, moreover, a strong resemblance to some observations made
upon the introduction of the bill into the senate, seemns to have
been suggested by some remarks of the illustrions Mr, Gregs-
hury, M. P. of Manchester buildings, Westminster — who, in
conlerring with one Mr. Nicholas Nickleby, touching the ofiice
of private secretary to a leader in the house of commons, ob-
serverd, that ¢ with regard to such questions as are not political,
I should wish my secretary to get together a few little flourishing
speeches of a patriotic cast.  I'or instance, if any preposterous
bill were brought forward for giving poor grubling devils of au-
thors a r1ght to thewr own property, 1 should like to sqy, that I for
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one would never consent to opposing an insurimountable bar to
the diffusion of literature wmong the peopley — you understand £
That the ereations of the pocket being man’s, might belong to
one man, or one fimily s but the ercations of the hrain being
God’s, ought, as a matter of course, to belong to the people at
e 3 — and i 1 was pleasantly disposed, I should like to male
2 joke about posterity, and say that those who wrote for posteri-
ty should he content to be rewarded by the approbation of pos-
terity, 1t might take with the house, and could never do me any
harm, hecanse posterity can’t be expected to know anything
about me, or my johes cither,— don’t you sce ¢ ¢ 1 see that,
sir,’ replied Nicholas. < You must always bear in mind 1 such
cases as thiz, where our interests are not alleeted,” said Mr.
Gregshury, “to put it very strong about the people, because it
comes out very well at election time ; and you could be as funny
as you liked ahout the authors, because 1 believe the greatest part
of them live abroad, and are not voters.”’*

1t has, nevertheless, heen deemed advisable, by the anony-
mous advocate of the forcign authors, to answer such an argu-
ment, thongh not without a proper apology for doing so ; and
when he does come to the point in his #Plea,” his refutation
is so edifying, that we chall give it at length n s own
words :

“To an argument so base and profligate, we must beg pardon
of our rcaders for replying.  Such a course would be a flagrant
violation of the plainest dictates of common justice.  The national
welfire of a people, in the time of our forefathers, was considered
to have no surer basis than independence and moral honesty.
Robbery has in no eode of modern political science been made the
basis of national agerandizement; and those nations of antiquity
who resorted to such means, soon found that the tenure of their
property was rather precarious.  Instead of wisely employing the
labor of their citizens in the production of wealth, they squandered
their efforts in unprofitable attempts to appropriate the property of
their neighbors.  [lad they not mingled with their rapacity some
nobler elements of national grandeur, their revolutions and their
fate would have crcated as little interest as the petty warfare of the
Tartar hordes. A nation should, indeed, be desirous of the educa-
tion of its members, but it is their moral education it should first se-
cure. That education is contained in no ool of human origin.
The sternest justice can detect no copyright in it. ¢ With Grod for
its author, and salvation for its object,’ it is open to all mankind.

» Life and adventures of Nicholas Nickleby, 8vo. p. 100.
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Let them study that book in the spirit that can alone make its teach-
ings available.  They will need no other instruction in their duty.
They will there be tanght that fraud and injustice ean effect no
rood object.  They will there learn that the attaimment of the no-
blest objecis admits of no base meons, U the mjustice of taking
property without remuneration be conceded to be wrone, — and
even the savago recogniges this principle, — the christian will feel
still more deeply the sin and the degradation of such conduet,  1e
will estimate the act not only by the mjury to the suftferer, but ho
will lament the moral deterioration of the being who commits it.
‘The happiness of nations and their true weltare aro incompatible
with a depraved moral sentiment, and the education, — mere intel-
lectual education, — which must be obtawed by wading through
the filthy ways of 1njustice and fraud, can have but little other efiect
than to make a nation of sharpers.  Such a repatation we disclaim
for our people.  They are too honest to come wilhingly under such
a censure, They are too commercial, too wealthy, to wish for the
destruction of those principles that sustain themselves.  But if we
were not too honest, we should at least be too proud, 1o be depend-
ent on the crumbs that fall from the richer mtellectual banquets of
Euvope. Does our situation require a literature, we shall provide
one for ourselves, and not take, at second hand, articles unfit for our
use.

“I{ the objection just stated appeals foraibly to our conscienco
and our sclf-respect, there is another which is founded on the danger
threatening our frece ipstitutions from th'« very source. IHonesty
will always be found the best policy, and never was there a case
where it has received a more forcibie iflustration than the present.
'The ¢ better education of the people’ has been alleged for the con-
tinuation of our copyright law 1n its present state. Never were
mcans resorted to so likely to defeat their own ends.  Ask the ten-
der parent to whom he would intrust the nurture and admonition
of hiy favorite son. His reply would certainly be, to onc of his
own principles, and who from an interest in the welfare of his
pupil would be most able and most disposed to consult his udvan-
tage. DBut the government of the United States, did they propose
such an object, would certainly not select for instructors of their
people writers who, not only smarting under the sense of injustice,
felt unfavorably to that people, but who from habit and early in-
struction under a very different state of things, were the most ab-
jectionable sources to which they could apply, ¥rom feeding on
aliments, much of which was not prepared for us, but suited to the
palates of a widely different people, we have spoiled our taste for
the more wholesome Spartan broth that befits our condition. The
plainness of our republican institutions grows vulgar beside the
gorgeous vamties of aristocratic pomp. Instead of rivalry in all
that constitutes the true worthof men and nations, we are induced
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[rom the deleterions stimulants to which we have accustomed our-
selves, to enter on a foolish contest of luxury and frivolity wholly
unbefitting our station and our means.—DLlea for Authors, pp.
299,

i af this objection be relicved from the leaven of selfish-
ness which pervades the remounstrance, and the prejudice which
infects the report, and stated as seriously and as forcibly as were
the apprehensions expressed in the senate hy Mr. Buchanan, it
will not appear more tenable. U'hat intelligent and able senator
was fearful, as were Mr. Warburton and others, in the house of
commons, lest the introduction of international copyright might
prevent, in some measure, the diffusion of knowledge, and im-
pede the circulation of valuable hoolks, by increasing the prices
at which they can now be aflorded.  We appreliend, however,
no such consequences — at Jeast none that can counterbalance
the advantages which would result from the proposed measure.
None such, certanly, result from the law of copyright, even in
Great Britain, where the privilege is actually enjoyed by foreign-
ers.  T'he apprchensions of Mr. Buchanain were, therefore,
much more reasonable, than those of the members of the British
parliament — because here, the saine privilege does not exist.
But in both countries, the publication of valuable works is materi-
ally promoted by the security which the law affords to the pro-
perty which their authors possess in them.  Otherwise the whole
system devised {or their protection must be erroncous in principle
and delusive in practice. Nor can there be any danger of re-
straint upon their circulation, so long as the interests hoth of au-
thors and publishers concur in extending it.  So far from any
such conscquence resulting from experience in regard to our own
authors — the restriction of copyright to their works is al-
leged as a gricvance, and considered as an impediment to their
circulation. The right secured to authors, was intended for
their encouragement and reward, and thereby to promote the in-
terests of science and the spread of knowledge ; and most as-
suredly it cannot be pretended, that it so much enbances the
prices of their works, as to diminish their production or limit
their circulation. In England, indeed, there are other causes
which produce that effect — such as the excise upon paper and
other materials — the stamp duties, and other taxes upon adver-
tisements — the form and mode of publication—all of which
operate injuriously there, but are unknown with us. In both
countries, however, the necessary tendency of a compensation
paid to authors, is to reduce the profits of publishers, without
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transferring the whole of this additional charge to the purcha-
sers of books. Nothing, therefore, need be apprehended on
that account ; for so far as the extension of copyright to foreign
authors might reduce the sale and circulation of their works, it
conld rarely eflect that result, except i cases where the restraint
would be salutary, upon the score cither of cconomy, or oft mo-
rals : and nothing can be more unfair and fallacions, than to
offer, as evidence of the cflect of the extension off our law of
copyright upon the cost of such works, a comparison of the
prices charged in London and Edinburgh, for books of” winch
the first editions usnally appear in the quarto or octavo form,
with those of the octavo or duodecimo copies republished in Bos-
ton, Philadelphia, or New York., A truer test might have been
given, by comparing the latter with the prices at which the copy-
right productions of our own authors are aflorded by our pub-
lishers.

It is next alleged by the remonstrants, ¢ that a capital of thir-
ty millions of dollars is employed in republishing the works of
English authors in this country, and if the proposed law is
passed, thousands of men, women, and children, will be thrown
out of employment.,”” In answer to this, it has been shrewdly
remarked, ¢ that in attempting to prove the mischiel’ which
would thus ensue, the remonstrants have unwittingly pointed out
the great injustice donc to foreign authors, under the existing
law — inasmuch as they show that. for the advantageous em-
ployment of so many thousands of American citizens, they are
indebted to those authors alone; and in return, suggest that
these very authors should be robbed of the fruit of their fabor,
and not receive the smallest pittance in return for the employ-
ment and subsistence given to thousands — the wealth accumu-
lated by many, and the amusement and instruction passed down
{rom generation to generation,”  That the ¢ boolkscllers, paper-
makers, printers, book-binders, type-founders, and others, whose
interests are supposed,” as Mr. Ruggles cautiously expressed 1t,
““ to be involved in this question,” shounld in pure desperation have
resorted to such arguments, is by no means wonderful ; but we
must confess our unfeigned surprise at finding them adopted by
a committee of the senatc of the United States, and our ntter as-
tonishment at their stating in their report, what it would hardly
have been decent in persous of the respectable occupations
above enumerated, to have ventured on in their remonstrance —
that the British authors, whose memorial had also been referred
to them, having failed in establishing an English Louse of publi-

in
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cation in New York, in the hope of securing the exclusive bene-
fit of their works, ¢ only want the aid of congress to enable
them to monopolize the publication here, as well as in Fngland,
of all Iluglish works, for the supply of the American market.”
And if they had actually succeeded in the attempt — what then ?
Would it have been unpardonabie m them to have monopolized
the productions of their own talents and exertions — the enjoy-
ment of their own property 7 "t'he committee, indeed, scem to
think that it would ; and appear, morcover, somewhat offended,
that these British authors should avail themselves of their privi-
lege even in LEngland.

We apprehend, however, that the learned chairman
must have taken another lesson from our friend Gregs-
bury, in thus attempting to fix the odious imputation of
monopoly, upon a species of property which is considered by all
civilized nations to be equally entitled to the protection of the
laws, as any other ; and to which, consequently, the same nvi-
dious term might be applied with equal propricty. DBut we
can scarcely persuade ourselves, that in the course of his
professional researches, the following trite, definition, can
have escaped his observation. ¢ Monopolies,” says Sir
lidward Coke, ¢ are sole grants of any trade or occupation, or
of exclusive privileges, whichk ought to be common.” While,
therefore, we freely admit, that monopolies are grants against
common right, and equally at variance with sound principles of
political economy, and the liberal spirit of the common law,
and that they are regarded with a jealous eye by both, as
unfriendly to the great rule of public utility ;— while we hold
that they are only to be justified, when, by their introduction,
some public good is to be secured, or some public evil averted,
—that even a valuable consideraticn given for them cannot
in every case indemnify the community, as they are excusable,
only, on the ground of their subservience to the public interest ;
— and while we doubt whether that great end is ever effectually
promoted by laws which philosophy disavows and expertence
condemns ; —while we acknowledge all this, we deny that the
exclusive right of an author to his writings, is a monopolv, in
any other sense than that which is adopted by that school of un-
sound morality, false philosophy, and destructive politics, which
proscribes the enjoyment by individuals, of the fruits of their in-
dustry and genius — of their bodily labor as well as of their
mental toil — and asserts, as its favorite dogma, that ¢!l pro-
perty should be held in commen ;” and though it affects exclusive

5
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pretensions to liberality, would refuse an appropriate reward even
to him —

« "
» L L [ ] & qlll
Scrvavit trepidam, flagranti ex iede, Minervam.”

But 1t 1s not true, that these Britsh authors soughi ¢ to o-
nopolize,” n any sense, ¢ the publication here, as well as in
England, of all Iinglish works.” On the contrary, they were
content with the provisions of Mr. Clay’s bill, reported at the
former sesston, restricting the protection which it secures, to
works published after its passage. ‘I'his bill was the principal
matter referred to Mr. Ruggles’ committee, and against its pas-
sage the remonstrance of the American publishers was expressly
directed. T'hese facts all appear upon the face of the report, as
well as that ¢ these British authors” are not the only persons, nor
the only authors, who petition congress on the subject. The
committee themselves tell us, that ¢ among the memorials re-
ferred to them, are three, bearing the signatures of a number of
highly respectable literary gentlemen— citizens of the United
States— asking for the cxtension of copyright to foreign au-
thors, on the ground of justice to them, and of the benefit whach
would thereby accrue to American authors.”” And what adds re-
sistless force to their application, is, that the original exclusion of
foreigners from the full benefit of copyright, was avowedly in-
tended for the encouragement of our own writers. Unlortu-
nately, this is not a solitary instance in which, mn the usual pre-
cipitancy of congressional proceedings, an inadvertent depar-
ture from the true principles of political economy, or a careless
indiflference to the beneficent intentions of the constitution, has
led to error in our legislation, — else it would seem inexplicable
that neither the congress which first adopted the restriction, nor
the one which renewed 1t, should not have foreseen, that instead of
encouraging Awerican authors, it would inure to the sole ad-
vantage of those American publishers, who draw their support
from the appropriation of foreign talent to their own use ; and
that so long as they are permitted to import works from abroad
and republish them here, free from the burden of remuneration
to their authors, they will rarely be disposed to purchase the
productions of their own countrymen.* [Else, too, it would ap-

* We take pleasure i acknowledging that there are some signal exceptions to
this practice, among our most respectable and intellgent publishers — who arc
not only distinguished for their liberal dealing with native authors, but from o
sensc of justice, have united 1 the effort to remove the existing restriction upon
the rights of foreigners.
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pear more strange, that a statesman, of the penetration and sa-
gacity of Mr. Clay, when he perceived both the injustice and
impolicy of the existing discriminations, should not have con-
sidered whether these questions of justice and policy had been
left open by the framers of the constitation, to the discretion of
the legislature which they created ; or whether they had not been
deliberately settled by that instrument to which congres; owes
not only all its authority, but its very existence.

Having thus disposed of the objections against the removal of
this invidious distinction -— drawn from considerations of policy
and expediency~—we might pursue our advantage, by an affirma-
tive demonstration ot both. DBut we have already exceeded our
proper limits, and should probably exhaust the patience of our
readers, were we to engage in any such work of supere-
rogation. We confess, moreover, an anxiety that this great ques-
tion should be decided, as we hope and trust it will be, upon the
ground of the constitution — not from any distrust of the inde-
pendent argument in support of the policy and expediency of the
measure — much less from mere pride of opinion, — but that the
right in controversy may be established, upon the same perma-
nent basis with the inviclability of contracts, and other rights
springing from moral obligation, or political justice, as a
fundamental principle of our national compact, and thus take
its rank among those provisions, which constitute the chief glory
of the federal government, and afford the surest pledges of its
stability.
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