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I. INTRODUCTION 
 
 
  The purpose of this paper is to analyze the involuntary contract known as a compulsory 
license. To this end it will first define prevalent compulsory licensing provisions, as well 
as the situations of their use. Second, differences in the perception of intellectual property 
protection by developing and developed nations will be examined. Third, arguments 
relating to compulsory licensing will be evaluated. Fourth, proposed compulsory 
licensing provisions that take into account the needs of all nations will be set forth. And 
fifth, this note will discuss why the General Agreement on Tariffs and Trade is the 
appropriate forum for an agreement aimed at raising the minimal level of intellectual 
property protection, the relevant provisions of the Trade Related Aspects of Intellectual 
Property draft agreement, and suggestions for additions to this draft. 
 
 
II. COMPULSORY LICENSING 
 
 
  "A compulsory license is an involuntary contract between a willing buyer and an 
unwilling seller imposed and enforced by the state." [n.3] A survey of international 
intellectual property law reveals that the three most prevalent compulsory licensing 
provisions are applicable where a dependent patent is being blocked, where a patent is 
not being worked, or where an invention relates to food or medicine. [n.4] Additionally, 
compulsory licensing may be implemented as a remedy in antitrust or misuse situations, 
where the invention is important to national defense or where the entity acquiring the 
compulsory license is the sovereign. 
 
 
A. The Dependent Patent 
 
  A dependent patent cannot be worked without infringing an earlier issued patent. This 
may result in a situation where it is not possible to exploit the later issuing patent due to 
the inability of the two patent holders to come to a licensing agreement. [n.5] The 
ramifications of this depend upon whether the improvement invention protected by the 
dependent patent is of greater or lesser value than the invention protected by the original 



patent. This 'holdup' problem may be significant in the case where the original patent 
contributes very little value as compared to the improvement. [n.6] Additionally, the 
refusal to license may be detrimental to society as it prevents the introduction of the 
improvementuntil the original patent has expir ed, and/or delays the introduction due to 
time spent in litigation; leading to higher consumer cost. "[The] inability to work a 
dependent patent is [also] seen, in some countries, as being contrary to the public interest 
in having the unencumbered working of all patented inventions." [n.7] To remedy this, 
many States have adopted compulsory licensing provisions. [n.8] An example of such a 
law is Article 36 of the Swiss Patent Law, which provides:  
    If a patented invention cannot be used without violating the prior patent, the owner of 
the more recent patent shall have the right to the grant of a license to the extent required 
for such use of his invention, provided that that invention serves a purpose entirely 
different from that of the prior patent, or that it involves a considerable technical advance. 
Where both inventions serve the same economic purpose, the registered owner of the 
prior patent may grant the license on the condition that the owner of the junior patent in 
turn grants him a license or the use of his invention. In case of dispute, the judge shall 
decide on the grant of the licenses, their extent and duration and on the compensation to 
be paid. [n.9] 
 
Through implementation of a statute of this nature, a State creates a more favorable 
environment for post "pioneer invention" development and improvement, thereby 
providing an incentive for the furtherance of technical and economic development. 
 
  However, partially due to safeguards implemented by various countries, this type of 
compulsory license is rarely granted. [n.10] The reason for this is of a practical nature: 
prior to application for a compulsory license, an improvement invention must be created, 
a patent application granted, the improvement patent applicant may have had to survive a 
lengthy opposition proceeding, and an attempt at voluntary negotiations must have been 
made. These steps discourage compulsory license applications owing to the time and 
money involved. It seems where the improvement is an important technological advance, 
a cross license would best meet the economic interests of both parties. 
 
 
B. Non-Use 
 
  Every nation has a strong interest in promoting the working of patents, as this assures 
the populace is supplied with new and better goods. [n.11] Additionally, many nations 
regard a patent grant as a contract between a state and an individual, where the patentee is 
given the right to prevent others from using the invention under the implied condition that 
the patent holder will exploit the invention in the State, thereby benefiting the 
community. Under this view, the patent holder who fails to put his invention into practice 
within the State has breached his implied condition and may therefore have his patent 
grant reduced or revoked. [n.12] Non-use provisions are thus implemented with the goal 
of promoting local working of patented inventions and to prevent the patentee from 
denying the public access to novel and needed subject matter, where to withhold such 
subject matter is unreasonable or contrary to the public interest. [n.13] These provisions 



appear in the patent laws in two forms, compulsory working and compulsory licensing. 
'Compulsory working' means a patent must be commercially worked within the country 
granting the patent, or the patent will be revoked. 'Compulsory licensing' refers to a non-
voluntary licensing arrangement between private entities and arranged by the 
government. Generally the patent is only revoked when, for some reason, compulsory 
licensing fails. 
 
  The right of countries to impose compulsory licensing provisions of this nature is 
recognized by Article 5 of the Paris Convention, which states:  
    1. Member states may legislate measures providing for the grant of compulsory 
licenses to prevent abuses of the exclusive rights conferred by the patent, for example for 
failure to work.  
    2. Forfeiture of the patent will not be provided for except where the grant of 
compulsory licenses is not sufficient to prevent abuses. Forfeiture or revocation of a 
patent will not be instituted before the expiration of three years from the grant of the first 
compulsory license.  
    3. A compulsory license may not be applied for on the ground of failure to work or 
insufficient working before the expiration of three years from the date of application for 
the patent, or four years from the date of the grant of the patent whichever period expires 
last. It shall be refused if the patentee justifies his inaction by legitimate reasons. Such 
compulsory license shall be non-exclusive and shall not be transferable even in the form 
of the grant of a sub- license except with that part of the enterprise or goodwill which 
exploits such license. [n.14] 
 
The majority of the countries set forth in Appendix A, provide for the compulsory 
licensing of patents in non-use situations. Common circumstances where this provision 
may be applied are when the patent owner fails to work his patent within the requisite 
time after patent issuance/patent application and also refuses to license the patent to 
another on reasonable terms, when the patent owner fails to meet the demand for the 
product, and when the patent is being used to block the use of another patent. [n.15] 
 
 
C. Provisions Relating to National Sovereignty 
 
  Miscellaneous provisions pertaining to compulsory licensing are most commonly used 
by the sovereign as a means to correct anticompetitive practices, for reasons of national 
defense, to promote the public interest or public health, and in cases of emergency. The 
laws of Chile and the Republic of Korea provide examples of this type of provision. In 
Chile a compulsory license may be granted when the patent holder has committed a 
monopoly abuse according to the Resolution Committee established under Decree-Law 
no. 211 of 1973. [n.16] In the Republic of Korea a nonexclusive compulsory license may 
be required if the working of the patented invention is necessary in the public interest.  
[n.17] 
 
 
D. Food & Medicine 



 
  Many reasons are offered as to why countries may have a legitimate interest in 
maintaining and fostering their own domestic, science based pharmaceutical industry. 
[n.18] First, a science-based pharmaceutical industry may aid in the employment of the 
country's chemists, physiologists, toxicologists, pharmacologists, pharmacists, doctors 
and the like; thus diminishing the likelihood that they will leave the country due to a lack 
of employment opportunities. Second, a domestic pharmaceutical industry could be a 
significant contributor to the national economy. Third, a home-based industry might be in 
a better position to produce medication compatible with the average local income, 
because the cost of labor would be commensurate with the average income. Fourth, due 
to the astronomical cost of developing a new medicine, (estimated at over $231,000,000 
U.S. and 12 years per each new drug introduced to market) [n.19] a small country that is 
not a base for a multinational corporation is not in a position to develop new medications. 
Fifth, maintaining a domestic industry in the area of medication production is important 
for reasons of national defense. 
 
  Compulsory licensing in the case of food [n.20] and medications is the least prevalent of 
the provisions under consideration. Of the countries listed in Appendix A, approximately 
20 percenthave implemented a provision of this nature. Of these, compensation for the 
license varies tremendously, from those countries which base the value on what would 
have been agreed upon by a willing licensee and a willing licensor to those assessing only 
a token value, where the foremost interest in setting royalty is providing the drug to the 
populace at the lowest possible price. 
 
 
E. U.S. Provisions 
 
  In general the U.S. position on compulsory licensing is that "compulsory licenses for the 
benefit of private competitions are not favored by the tradition of America statute law, 
except as sanctions for actual violation of the antitrust laws." [n.21] In addition to the 
antitrust use of compulsory licensing, certain statutory provisions automatically license 
the government to use inventions in industries such as defense and aerospace. [n.22] 
Moreover, 28 U.S.C. Section 1498(a), permits the U.S. Government and its contractors to 
use any U.S. patent. [n.23] The patentee's sole option is to bring suit for this 'unlicensed 
use' with the only potential remedy being just compensation as required under the Fifth 
Amendment. [n.24] Finally, compulsory licensing has occasionally been implemented in 
the U.S. through judicial action motivated by a concern for the public welfare. An 
example of such a case is Milwaukee v. Activated Sludge, [n.25] where the patent holder 
of an invention pertaining to sewage treatment was denied injunctive relief as the 
injunction would block the continued use of the sewage treatment plant and thereby 
endanger the health of the citizens. In effect, a de facto compulsory license was granted 
as the patent holder was merely awarded damages for the infringing use. 
 
 
III. COMMON PERCEPTIONS OF INTELLECTUAL PROPERTY PROTECTION 
 



 
A. Developing Nations 
 
  The implementation of a system to protect intellectual property is a costly enterprise. 
The most obvious expense is administrative: that is, training and managing the patent 
system bureaucracy. [n.26] As over 80 percent of all patents granted in less-developed 
countries belong to citizens from developed countries, [n.27] "it is hardly surprising that 
Third World countries see little advantage in developing an elaborate and costly 
administrative mechanism to enforce the protection of intellectual property of foreign 
transnational companies." [n.28] In addition, this may in part explain the general 
perception of developing nations that protection of intellectual property only serves to 
assist the developed nations in maintaining their economic power and international 
control. A commonly expressed opinion of developing nations is that their economic 
advancement is a goal, which if achieved, benefits all nations. Since knowledge is the 
common heritage of mankind, and since this knowledge would contribute to their 
economic development, some submit that the intellectual property of all nations should 
be provided to them at little or no cost. [n.29] 
 
  There are additional economic reasons for the hesitancy of many developing nations to 
implement strong protection of intellectual property. In order to advance, the developing 
nation needs maximum access to the intellectual property of developed nations. So long 
as their intellectual property laws, and the enforcement thereof, are weak, the piracy 
[n.30] of intellectual property pays off handsomely. "Through piracy, developing 
countries can procure needed goods and services at little cost, while industries that 
specialize in producing counterfeit goods employ thousands of workers. When compared 
to these tangible gains, the threat that investment from Western countries might be 
withdrawn is secondary to immediate development needs." [n.31] 
 
  Due to these differing needs, the developing and the developed nations have vastly 
differing viewpoints concerning compulsory licensing. The developing nations fear 
multinational companies will exploit the local consumers by charging high prices for 
goods made in foreign countries, resulting in a populace that comes to depend upon 
goods for which there is no local production. This argument seems to have particular 
legitimacy where the product is essential to the well being of the populace. For these 
reasons, developing nations are generally strong advocates of maintaining a system which 
allows compulsory licensing, thereby limiting the scope of protection and rights available 
to foreign companies and individuals. 
 
 
B. Developed Nations 
 
  The principal goals of a patent system are to encourage invention, promote manufacture, 
foster investment in research and development, and urge the disclosure of inventions. To 
this end, the patentee is granted a limited exclusive right to use the invention. "Absent 
sufficient protection, creators can no longer recover the cost of their investment in 
research and development, resulting in lower production, fewer trading opportunities and 



higher costs to the consumer." [n.32] Therefore the public view of many developed 
nations is that any diminution of the patent grant would make inventive research less 
attractive as well as deter entrepreneurial investment.  
    A patent at best is a precarious and highly speculative kind of property, hence any new 
business undertaking based on a new invention is a risky proposition. Anything that will 
interfere with the exclusive right of the owner of the patent to work it, will certainly 
discourage investment in this type of enterprise because of the consequent reduction in 
the possibility of commercial success. [n.33] 
 
A system of compulsory licensing could only have the effect of making investment in 
patented inventions less secure and less attractive. "Rather than engage in expensive 
research, companies would be inclined to sit back and let others do the scientific 
exploration, and then apply for a license as of right if a worthwhile invention was 
developed." [n.34] Compulsory licensing is therefore viewed as having no place in U.S. 
patent law. [n.35] In addition, those nations which implement provisions of this nature 
have been strongly criticized by the U.S. government as well as by foreign multinational 
firms on the grounds that while they reap the benefits, they do not contribute their fair 
share to research and development costs. 
 
  Many believe the social benefits created through a patent system outweigh any 
perceived losses such a system may impose on a developing nation, and indeed, a strong 
patent system is the key to industrialization and self reliance. In support of this view it is 
contended a patent system facilitates technology transfer and investment between 
developed and developing nations. This point was asserted in a recent submission from 
the Patent and Trademark Institute of Canada to the Canadian Government:  
    Prospective vendors or licensors of technology tend to be willing to transfer the 
technology to a recipient only in circumstances in which the legal, economic, political 
and social environment is conducive to adequate continuing protection for the transferor 
and a fair reliable return to the transferor for the technology transferred ... The intellectual 
property law environment ... also tends to be very important because transferors of 
technology generally are uncomfortable relying for their legal protection only on the 
contractual obligation assumed by the recipient of the technology. They usually like to 
have the security of enforceable patent, design, copyright and trademark protection where 
applicable in the country in which the recipient is located ... This back-up security--the 
possibility of a patent infringement lawsuit should the rest of the agreement fall apart-- 
tends as a practical matter to be of value only in those countries in which patent rights are 
enforceable at the instance of a foreign patentee against domestic defendants. So, the 
intellectual property regime, and especially the patent law regime in countries seeking to 
import technology, can be a very important factor in the determination whether a given 
technology owner is willing or unwilling to transfer the technology to a recipient in the 
country in question. [n.36] 
 
  This is illustrated by a study conducted by Edwin Mansfield of the University of 
Pennsylvania. [n.37] In an attempt to determine the perceived importance of intellectual 
property rights on the nature and amount of technology transferred to a county by way of 
direct foreign investment, Mansfield requested information from 100 major U.S. firms as 



to the importance of intellectual property rights in their determination of whether to make 
direct foreign investments of various kinds. He found some industries regard intellectual 
property protection as more important than others, with the food and transportation 
equipment industries being the lowest and chemistry, (including pharmaceuticals) being 
the highest. Mansfield also noted a very high correlation between an industry's ranking in 
this study and its ranking in previous studies, [n.38] with the general case being more 
research-and- development intensive industries seeming to place a higher priority on 
intellectual property rights. The proportion of firms which considered intellectual 
property rights important in their determination as to whether to make a particular type of 
foreign investment were as follows: 
 
   
Type of Investment                              Percentage  
 
----------------------------------------------------------  
Sales and Distribution Outlets                     20%      
 
Rudimentary Production and Assembly Facilities     32%      
 
Facilities to Manufacture Components               48%      
 
Facilities to Manufacture Complete Products        59%      
 
Research and Development                           80%      
 
   
  Therefore, as investments in facilities for research and development and the 
manufacture of components or complete products are likely to raise a country's 
technological level to a greater extent than investments in sales and distribution outlets or 
in rudimentary production and assembly facilities, and as these are the types of 
investment decisions where intellectual property rights play an increasingly important 
role, the implementation of these rights would seem to attract external investment of this 
nature to the benefit of the developing nation. [n.39] Thus, intellectual property should be 
regarded as a development tool: it raises a country's technology base by drawing local 
and international funds, by supporting local research efforts, and by encouraging the 
introduction of growth producing new technology into the economy. [n.40]  
    Technological change is understood to be an engine of economic development. 
Economic growth, which means output growing faster than population, requires increases 
in productivity. Increases in productivity require technological innovation so that a 
country can produce more output of products as well as to develop new products that 
enhance the quality of life or enable society to produce yet more goods and services. 
[n.41] 
 
Intellectual property is thus an important part of a nation's infrastructure.   [n.42] 
 



  Many developing nations believe their needs are adequately provided for through the 
practice of "free riding" or "pirating" others accomplishments. As the skills acquired in 
copying are generally not useful in the transition to innovation, a policy of this nature 
condemns the nation to perpetual catch-up. This becomes particularly true as technology 
becomes more complex and advances at ever increasing speed. Also, when technology is 
acquired through piracy the nation will generally be unable to access valuable know-how 
and trade secrets related to the technology. They will thus be unable to use this 
technology to its full potential. [n.43] Additionally, a nation which allows piracy to take 
place is engaging in an unfair trade practice, for the pirated good competes with the 
original in all world markets. The effect of this practice being twofold: first, inventors 
will have less incentive to patent their innovation and second, it will be increasingly 
difficult for industries to recover their innovation costs. [n.44] 
 
  It is argued that free riding is particularly legitimate in the area of pharmaceuticals, as 
the population of the developing nation may procure a drug similar to the patented article 
at a greatly reduced price. However, an analysis of the realities in the area of 
pharmaceuticals shows that for the following reasons this is not so. First, it generally 
seems products produced through imitation are sold at high prices, even though they have 
accrued no innovation costs. Thus, the "high social rate of return is sacrificed in favor of 
a high private rate of return for a few." [n.45] Second, of the drugs included in the current 
Essential Drugs List published by the World Health Organization, over 90 percent are not 
protected by United States patents.  [n.46] Third, many pharmaceutical firms provide 
essential drugs on noncommercial terms and provide assistance to developing countries 
in appropriate distribution, quality control and administrative techniques.  [n.47] Fourth, 
patented pharmaceutical products must compete with other products of the same 
chemical or therapeutic class. [n.48] Fifth, and most importantly, many developing 
nations have implemented price regulation schemes. In these situations "intellectual 
property protection poses no threat of noncompetitive pricing [as the] government ha[s] 
taken the risky step of overriding the market with price regulation." [n.49] It therefore 
seems compulsory licensing is neither an efficient nor necessary cost controlling 
measure. 
 
  A final argument put forth in support of strong intellectual property protection concerns 
the welfare and safety of the consumers. First, the well being of these consumers may be 
threatened by infringing products of substandard quality. [n.50] A prime example of this 
danger is inferior quality pharmaceutical products. These products may be of varying 
strengths and may contain dangerous impurities, and yet may be sold as if they were the 
patented article. Second, there are many diseases unique to the developing world. [n.51] 
Strong intellectual property rights provide the incentive to invest the required resources 
needed to investigate these diseases and their potential treatments. [n.52] 
 
 
IV. AN ANALYSIS OF ARGUMENTS 
 
 



  Arguments relating to compulsory licensing which have been set forth in Sections II and 
III of this paper break down into the following:  
    1. Whether the economic growth of a nation is best fostered with an infrastructure of 
strong patent rights or by allowing a nation to develop their technological skills through 
copying.  
    2. Whether compulsory licensing is an effective means of cost/quantity control.  
    3. Whether the possibility of compulsory licensing in the dependent patent scenario 
would speed up technical progress.  
    4. Whether compulsory licensing is warranted when deemed necessary by a 
government to maintain essential supplies and services. 
 
Each will be addressed in turn. 
 
 
A. Economic Growth 
 
  As mentioned in Section III.B. of this paper, innovation is necessary for a nation's 
economic growth. It is therefore important to scrutinize the relationship of intellectual 
property protection to innovation. Should it be shown that strong intellectual property 
rights are an important prerequisite to innovation it follows that they are an important 
prerequisite to economic growth. However, while much has been said on the relationship 
between intellectual property protection and economic growth, very little is backed with 
tangible findings. An excellent beginning is the work being done by Robert Sherwood 
[n.53] and Edwin Mansfield [n.54] among others. [n.55] Substantive works of this nature 
cut through the rhetoric presenting a factually based analysis. The findings of the 
aforementioned individuals support the conclusion that a strong patent system is 
necessary for investment and innovation. Compulsory licensing would only serve to 
weaken granted rights, thus diminishing foreign investment and local innovation and 
thereby decreasing opportunities for economic growth. 
 
 
B. Cost/Quantity Control 
 
  In many nations, price and quantity of goods is regulated through the invisible hand of 
the market. In certain circumstances, these market economies may implement 
government action to correct perceived inequities. One such situation is that of antitrust 
violations. In this case the nation is justified in crafting a remedy that will best correct the 
anticompetitive practice. 
 
  A second situation is where the government deems a certain class of products should be 
available to the populace at a reduced price. This most generally occurs with 
pharmaceuticals and may be implemented through price control boards or compulsory 
licensing. An example of a price control board is the Patented Medicine Prices Review 
Board (PMPRB) that exists in Canada. The Canadian Parliament has given initial 
approval to Bill C-91, [n.56] which upon passage would confer even greater powers upon 
the PMPRB, including the powers to order price rollbacks and reimbursement of excess 



revenues from patented pharmaceuticals. As implementation of compulsory licensing 
provisions are more likely to insure profits to generic companies, rather than lower prices 
to the public, the preferred governmental method of price control is the price control 
board. 
 
  A third situation occurs when an able patentee refuses to provide a country's populace 
with access to patented inventions in the public interest. If the patentee has had adequate 
time to enter the market and has no legitimate reason to justify the inaction, a compulsory 
license may be the most equitable solution. It seems the patentee will not suffer economic 
harm, as due to the compulsory license, the patentee will acquire royalties from a market 
that he or she had no plans of entering. 
 
  In general, two definitions have been set forth as to what constitutes working of a 
patent. Some countries recognize importation of the patented product as working; others 
use compulsory licensing to force local working of the patent. This second definition 
appears to have its roots in the past practice of import substitution, whereby a nation 
would attempt to alter the percentage of local currency that was leaving the country to 
buy imported goods. Import substitution has no place in today's global market. In light of 
the realities of economies of scale and the international nature of the market, resources 
will be best allocated if importation is deemed working. To require local working is 
wasteful and will result in a higher price to the nation's populace. 
 
 
C. Dependent Patent 
 
  It is interesting that compulsory licenses rarely issue to insure the working of a 
dependent invention. As stated, this could be for a variety of reasons. First, the possibility 
of a compulsory license may serve as an incentive for licensing. Second, where the 
improvement is an important technological advance, the parties may recognize it is in 
their economic interest to cross- license. Third, the time and monetary costs of acquiring a 
compulsory license may be prohibitive. However, even though the causes remain unclear, 
a provision of this nature may indeed serve to foster technical progress and should not be 
overlooked. 
 
 
D. Essential Supplies and Services 
 
  Inherent in the idea of a sovereign nation is the right of the nation's government to 
govern within its national boundaries without external interference. Compulsory licensing 
must thus be an allowable option to governments facing situations of extreme urgency, 
whether the urgency be related to defense, economics or health. Should a compulsory 
license be implemented in such a situation, equity demands the patent holder be given a 
fair royalty. 
 
 
V. HARMONIZATION PROPOSAL 



 
 
  In order to be viable, any harmonization proposal must take into account the differing 
needs of the least developed or dependent nations, [n.57] as compared to those 
generalized needs of advanced developing, [n.58] newly industrialized, [n.59] and 
developed nations. [n.60] In light of considerations of this nature, the following 'model 
laws' are submitted as a proposed harmonization of patent laws relating to compulsory 
licensing. The author believes implementation of these provisions would be economically 
beneficial to all but the least developed nations. 
 
 
A. Dependent Patent 
 
  A basic goal of patent law is to encourage inventive rivalry and thereby generate rapid 
technical progress. History has shown that where the development of a technology is 
controlled by a small number of companies, technical advance moves slowly. [n.61] 
Examples of this include the Edison lamp paten, [n.62] the Selden auto patent, [n.63] and 
the Wright brothers patent. [n.64] It is thus suggested that a compulsory licensing 
provision relating to dependent patents should read as follows:  
    [Five] years from grant or 6 years from application of the earlier patent, whichever is 
later, if the dependent invention is an important technological advance, and if the owner 
of the earlier patent refuses to license on reasonable terms, a nonexclusive compulsory 
license will be granted to the extent necessary to exploit the dependent invention. 
Patentee will receive adequate compensation in an amount fixed by either the parties or 
the Court. The senior patentee may then obtain a cross license, with royalty again fixed 
on reasonable terms fixed either by the parties or by the Court. 
 
 
i. Analysis of Proposed Provision 
 
  The time period which must expire prior to an application for a compulsory license of 
this nature has been extended in the proposed provision. This is to compensate for the 
longer commercialization lead times existing in most every industry. [n.65] 
 
  This provision is geared towards those circumstances where the original patent 
contributes very little value as compared to the improvement. Thus, in order to be eligible 
for a compulsory license under the proposed provision, the dependent invention must be 
an important technological advance. Under the patent law of the United States, valuation 
of the worth of an inventor's contribution is left to the public and is not to be considered 
in the determination of patentability. Thus, an "important technological advance" would 
be an invention that in addition to meeting standards of patentability, also is deemed of 
particular importance to the public by the licensing boards.  [n.66] 
 
  A compulsory license of this nature will probably rarely issue for the reasons listed in 
Section IIA. However, the possibility of the dependent patent holder attaining such a 
license provides an incentive for the successful resolution of voluntary negotiations 



between the dependent patent holder and the senior patentee. In consideration of judicial 
economy an application for a compulsory license of this nature will only be considered 
after the breakdown of negotiations. 
 
  Should a license issue, it will be nonexclusive, with its scope confirmed to the extent 
necessary to practice the improvement invention. The senior patentee may obtain a cross 
license. These terms are in accordance with the purpose of this provision; that is, to 
encourage inventive rivalry and thereby generate rapid technical progress. 
 
  Finally, a reasonable royalty is to be set either by the parties or by the court with the 
value based on what would have been agreed upon by a willing licensee and a willing 
licensor. 
 
 
B. Non-Use 
 
  In order to prevent the patentee from denying public access to novel and needed subject 
matter, where to withhold such subject matter is unreasonable or contrary to the public 
interest, the following compulsory licensing provision relating to non use is proposed:  
    An individual may apply for a nonexclusive, nontransferrable compulsory license for 
the use of an invention in the public interest, on the ground of failure to work or 
insufficient working. Said application may be made after the expiration of 5 years from 
the date of patent grant or if the invention is inadequately worked for any 2 year period 
after this date. The application shall be refused if the patentee justifies his inaction by 
legitimate reasons. Working shall include importation of the patented product. 
 
 
i. Analysis of Proposed Provision 
 
  The purpose of this provision is to ensure that the populace of a country has access to 
inventions in the public interest. The time period within which the patent holder must 
begin working the invention has been expanded from that set forth in the Paris 
Convention in acknowledgement of the actual time involved to bring an invention all the 
way to market such as establishing production, implementing quality control, determining 
marketing channels, effecting the transportation of goods, and the like. [n.67] In this 
provision, working includes the importation of the patented product. This recognizes the 
economic realities of present day manufacturing technologies and the free movement of 
products throughout the global market. Thus, while companies would be able to produce 
their products in the most cost effective manner, this provision ensures that the patentee 
may not deny public access to the product. 
 
 
C. Provisions Relating to National Sovereignty 
 
  Under the fundamental principle of sovereignty, [n.68] a Nation must have the right to 
regulate conduct within its borders. Thus, where a judicial or administrative process has 



deemed a practice to be anticompetitive, it is the prerogative of the Nation to determine 
anappropriate remedy. Should the Nation correct the anticompetitive practice through 
compulsory licensing it should be entitled to consider the nature of the abuse when 
establishing the appropriate remuneration given to the patent holder in exchange for use 
of his patent. A Government is also entitled to use an invention, or authorize a third party 
to use an invention, where such use is essential to national defense, national economy or 
public health. In these situations the patent holder is entitled to adequate remuneration. 
 
 
D. Food & Medicine 
 
  The compulsory licensing of inventions relating to food and medicine is an issue of 
strong emotional content. Research in the area of pharmaceuticals is so expensive that 
any country attempting to take a free ride on such research through the use of compulsory 
licensing is certain to be a target of severe international criticism. While developing 
countries have a justifiably strong interest in insuring that foods and medicines are 
available to their citizens at a reasonable price, they also have a strong interest in 
providing the incentive to research those diseases particular to the developing nations. 
Pharmaceuticals are therefore too important not to protect. [n.69] Accordingly:  
    Inventions relating to food and medicines are to be accorded no special status. A 
compulsory license shall be granted in the case of an invention pertaining to food or 
medicine only if the applicant qualifies for such a license through a differing compulsory 
licensing provision. 
 
 
i. Analysis of Proposed Provision 
 
  Thus, inventions relating to food or medicine will be treated in a similar manner to any 
other invention; that is, compulsory licensing would be available for food or medicine 
only where the invention meets the terms of either a dependent patent provision, a non-
use provision, or a provision relating to national sovereignty. Pricing of these products 
may be determined by the market or through the government's implementation of a price 
regulation scheme.  [n.70] 
 
 
VI. URUGUAY ROUND 
 
 
  We are now in an information age where global competition is the norm. Intellectual 
property has become a key production factor comparable to other factors such as labor, 
raw materials and capital. [n.71] Under the theory of comparative advantage, a nation 
competes by taking advantage of those production factors which they possess in 
abundance; [n.72] thus non- protection of intellectual property distorts trade, for it 
provides the pirate with an artificial competitive advantage. International treaties have 
provided a limited resolution to this problem. However, as these treaties do not have 
effective dispute settlement provisions, [n.73] these rights must be protected through 



another forum. The Uruguay Round of the general Agreement on Tariffs and Trade, 
(GATT) has been proposed as the vehicle by which this problem may be resolved. [n.74] 
"The GATT provides an existing foundation for consultation and dispute mechanisms, as 
well as enforcement procedures,"  [n.75] and provides an additional advantage in that its 
"broader negotiating framework enhances the chances of reaching compromises in the 
form of package deals." [n.76] 
 
  The GATT is an international agreement with 92 countries as contracting parties 
participating in multilateral trade negotiations. [n.77] It is aimed at expanding 
international trade and thereby raising world welfare, by reducing the uncertainty 
associated with commercial transactions across national borders. [n.78] The primary 
principle underlying the GATT is the most favored nation clause, with the purpose of this 
clause being to prevent economic discrimination between nations. [n.79] 
 
  In furtherance of this purpose, the Trade Related Aspects of Intellectual Property 
Agreement, (TRIPS) has been included in the Uruguay round of the GATT under the 
mandate "to reduce the distortions and impediments to international trade, taking into 
consideration the need to promote effective and adequate protection for intellectual 
property rights." [n.80] Articles 30 and 31 of the Dunkel text of the draft agreement on 
TRIPS are set forth in Appendix B.  [n.81] These articles set forth a minimum standard of 
guidelines to be followed by a State, where the law of the State provides for use of the 
subject matter of a patent without the authorization of the patent holder; that is, where the 
laws of the State provide for compulsory licensing. 
 
  The provisions set forth in the Dunkel text of a draft agreement on TRIPS, seem 
justified based on the considerations presented in this paper. However, it does not seem to 
go far enough. The following principal revisions should be made:  
    1. The time period that must expire prior to application for compulsory license in either 
the non-working or dependent patent situation should be lengthened.  
    2. Working should expressly include importation of the patented product.  
    3. It should be expressly stated that food and medicine are to be accorded no special 
status. 
 
A proposed draft agreement incorporating these and additional minor revisions is 
presented in Appendix C. 
 
  Whether or not a final agreement on the Uruguay Round of GATT is reached, due to the 
numerous meetings, negotiations and agreements that have taken place throughout the 
Uruguay Round, the final draft version of the Trade Related Aspects of Intellectual 
Property Agreement will have acquired more than a modicum of legitimacy as accepted 
customary practice. It is thus imperative for all nations take an active role in molding 
drafts presented and procedural outcomes. 
 
 
VII. SUMMARY 
 



 
  In order to be accepted, adhered to and viable, any agreement to raise the minimum 
level of intellectual property protection must take into consideration the needs of all 
nations. This report has discussed several of the more common usages of compulsory 
licensing and the rationalizations behind these usages. In addition, it has attempted to 
objectively analyze the needs of various nations. In light of these considerations a 
proposed draft agreement concerning compulsory licensing has been set forth. It is this 
author's belief, that acceptance of this draft would deliver mutual gain to the developed 
and developing nations, promoting effective and adequate protection of intellectual 
property rights while protecting the legitimate concerns of nations. 
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APPENDIX A 
 
A SURVEY OF NON WORKING & COMPULSORY LICENSING PROVISIONS 
EXISTING IN VARIOUS 
COUNTRIES [n.82] 
 
African Intellectual Property Organization: 
 
  Non Working Provision: 3 years after patent grant or after 3 years of non-working. 
 
  Dependent Patent: May be granted to the extent necessary to allow the later patentee to 
use his invention, (earlier patentee may cross license). 
 
 
Albania: 
 
  Dependent Patent: The patentee is granted a patent of dependence and may only practice 
the invention with the consent of earlier patentee. 
 
 
Algeria: 
 
  Non Working Provision: 3 years after grant or 4 years from application date if not 
adequately worked. 
 
  Dependent Patent: May be granted to the extent necessary to allow the later patentee to 
use his invention, (earlier patentee may cross license). 
 
 



Antigua: 
 
  No Provisions 
 
 
Argentina: 
 
  Dependent Patent: Resolved by grants of patents of addition. 
 
 
Australia: [n.83] 
 
  Non Working Provision: 3 years after grant if inadequately worked. Importation of the 
patented products is considered working. Inadequately worked means that the reasonable 
requirements of the public with respect to the patented invention have not been satisfied; 
and the patentee has given no satisfactory reason for failing to exploit the patent. The 
reasonable requirements of the public with respect to the patented invention are taken not 
to have been satisfied if the nonworking of the patent unfairly prejudices existing trade or 
industry in Australia, the establishment of new trade or industry in Australia, or if public 
demand is not met. 
 
 
Austria: [n.84] 
 
  Non Working Provision: 3 years after grant or 4 years after application if inadequately 
worked; unless it is shown that the invention could not reasonably have been worked. 
 
  Dependent Patent: A compulsory license may be granted to a patentee of an invention of 
considerable commercial or industrial significance which cannot be worked without the 
use of the invention patented earlier. A cross license may be granted. 
 
 
Bahamas: [n.85] 
 
  No Provisions 
 
 
Bahrain: 
 
  No Provisions 
 
 
Bangladesh: 
 
  No Provisions 
 



 
Barbados: [n.86] 
 
  Non Working Provision: If after 4 years from filing date, or 3 years after patent grant, 
the invention for which a patent has been issued is not used or is insufficiently used. 
Importation constitutes working. 
 
  Dependent Patent: If the invention is an important technological advance the Director of 
the Industrial Property Office may, if requested, grant a statutory license to prevent 
infringement of the earlier patent. A cross license may be granted. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns: 
 
  1. a substance capable of being used as a food or medicine or in the production of food; 
 
  2. a process for producing the substance set forth in (1) supra; and 
 
  3. any invention capable of being used as or as part of a surgical of curative device. 
 
 
Belgium: [n.87] 
 
  Non Working Provision: 3 years from grant or 4 years from application date if 
inadequately worked or if needed to work another patent. 
 
  Dependent Patent: Compulsory license will be granted to the extent necessary to exploit 
the patented invention, patentee will receive adequate compensation in an amount fixed 
by either the parties or the Court. 
 
 
Belize: 
 
  No Provisions 
 
 
Bermuda: 
 
  No Provisions 
 
 
Bolivia: [n.88] 
 
  Non Working Provision: 3 years after grant or 4 years after application if inadequately 
worked, or if working interrupted for any 1 year period, unless fo rce majeure can be 
shown. 



 
 
Brazil: 
 
  Non Working Provision: 3 years after grant or if work interrupted for more than 1 year. 
 
  Note: Brazil has recently signed the Stockholm revision of the Paris Convention, thus 
prior to requesting cancellation of a patent due to non- working a third party must first 
request a compulsory license. 
 
 
Brunei: 
 
  No Provisions 
 
 
Bulgaria: 
 
  Non Working Provision: 3 years after grant or 4 years after application. Importation of 
the patented products is considered working. 
 
  Dependent Patent: The patentee is granted a patent of dependence and may only practice 
the invention with the consent of earlier patentee. 
 
 
Burundi: 
 
  No Provisions 
 
 
Canada: [n.89] 
 
  Non Working Provision: May be ordered by Commissioner 3 years after grant, and if 
licenses are insufficient, patent may be revoked. 
 
  Food & Medicine: Unless he sees good reason to the contrary the Commissioner shall 
grant a license in the case of any patent intended or capable of being used in the 
preparation or production of food or medicine. The royalty shall be set having regard to 
the desirability of making the food available to the public at the lowest price while giving 
to the inventor due reward for the research leading to the invention. In the case of a 
license for the import and subsequent sale of medicine the compulsory license granted 
thereon may not be exercised until: 1.7 years after the date of Notice of Compliance that 
is first issued in respect to the medicine, where as of June 27, 1986 the notice of 
compliance has been so issued and either a compulsory license or a Notice of Compliance 
has been obtained by an individual other than the Patentee; 2.8 years after the notice of 
compliance as set forth supra, where neither a compulsory license nor a Notice of 



Compliance has been issued to someone other than the Patentee; 3.10 years after the date 
of the notice of compliance, where the notice is issued after June 27, 1986. 
 
  In all other cases, including the case where the drug in manufactured and sold in 
Canada, the licensee is prohibited from using the license until 7 years after the date of 
notice of compliance, where the notice of compliance that is first issued is issued after 
June 27, 1986. 
 
 
Chile: [n.90] 
 
  Misc.: Non voluntary licenses may only be granted where the patent holder has 
committed a monopoly abuse according to the Resolution Committee established under 
Decree-Law no. 211 of 1973. 
 
 
China: [n.91] 
 
  Non Working Provision: In the area of pharmaceuticals, the granting of a compulsory 
license when the U.S. patent holder does not manufacture the product in China is now 
prohibited due to a recent US/China agreement (March 17, 1992).May be granted on an 
earlier patent if it is blocking exploitation of a later patent. 
 
  Dependent Patent: Where the later patented invention is technically superior to an 
earlier patented invention, the junior patentee may obtain a compulsory license, senior 
patentee may obtain a cross license. 
 
  Note: Documents must be given to the Patent Office showing that the entity requesting 
the compulsory license was unable to conclude a license contract with the patentee on 
reasonable terms. 
 
 
Columbia: [n.92] 
 
  Non Working Provision: 3 years after grant or 4 years after filing,  (whichever last 
expires) if patent not adequately worked, and if force majeure is not shown. 
 
  Dependent Patent: Owner may apply for a License of Authority. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a non-
exclusive license, at any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
 



Costa Rica: 
 
  Dependent Patent: Both the junior and senior patentee may acquire a compulsory license 
if the licensee is required to work the patent industrially in Costa Rica. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
  The article specifically mentions medicine and agricultural chemicals as enjoying a 
proven public interest. 
 
 
Croatia: [n.93] 
 
  Non Working Provision: 3 years from grant or 4 years from filing date, if inadequately 
worked, if working is interrupted for any 3 year period, or if needed to work another 
patent. The request will be denied if there is a well- founded acceptable excuse for the 
non-working. Importation will most probably not be deemed sufficient working. The 
compulsory license will only be granted if petitioner proves that he has requested a 
license from a patentee who refused to grant said license, and he is capable of working 
the invention. The license granted will be non-exclusive. If the invention is not exploited 
2 years after the grant of a compulsory license, the revocation of the patent may be 
requested. 
 
  Dependent Patent: An application for compulsory license may be submitted 4 years after 
the filing date or 3 years after the registration date, (whichever is later), and may be 
granted if it is shown that the patent cannot be used without the license, and the invention 
represents a significant technical progress of special importance to the economy. A cross 
license is available to the Senior Patentee. 
 
  Food & Medicine: An official license may be granted if the patented invention is of 
general social interest. When determining whether to grant an official compulsory 
license, (a compulsory license in the public interest) the patent office must obtain a prior 
written opinion from both the Chamber of Commerce and the Council of Industrial 
Property. 
 
  Note: Official compulsory licenses may also be granted on patented inventions that are 
used to achieve unreasonably high prices on the Croatian market; inventions in the field 
of national defense or to protect or improve the environment; or those inventions which 
are particularly important for certain branches of the economy. In determining reasonable 
royalty the Patent Office must obtain an opinion from the Council of Industrial Property 
Office. 
 



 
Cuba: 
 
  Non Working Provision: 3 years after grant, extensions available. Importation of 
thepatented products is considered working. 
 
  Dependent Patent: If related to a technologically important accomplishment an 
obligatory license may be granted. 
 
  Food & Medicine: Only form of protection is an inventor's certificate. 
 
 
Czechoslovakia: [n.94] 
 
  Non Working Provision: Use of a patent in the public interest may be ordered 4 years 
after filing or 3 years after grant, (whichever is later). 
 
  Dependent Patent: The patentee is granted a patent of dependence and may only practice 
the invention with the consent of earlier patentee. 
 
 
Denmark: [n.95] 
 
  Non Working Provision: 3 years after grant and 4 years from application filing date, if 
inadequately worked, unless non working was due to a legitimate reason. 
 
  Dependent Patent: Junior patentee may obtain a compulsory license, senior patentee 
may obtain a cross license. 
 
  Misc.: When required by important public interests. 
 
 
Dominican Republic: 
 
  No Provisions 
 
 
Ecuador: [n.96] 
 
  Non Working Provision: 3 years after grant or 4 years after application if inadequately 
worked, or if working interrupted for any 1 year period, unless force majeure can be 
shown. 
 
 
Egypt: 
 



  Non Working Provision: 3 years after grant if inadequately worked, if working 
interrupted for any 2 year period, or if needed to work another invention. 
 
  Dependent Patent: If working the invention is of great importance to the industry, and if 
the owner refuses to license on reasonable terms, a compulsory license may be granted. If 
the earlier patent is of greater importance, the earlier patentee may be granted a 
compulsory license. 
 
 
El Salvador: 
 
  Non Working Provision: 3 years after grant or working interrupted for more than 3 
years. 
 
 
Fiji: 
 
  No Provisions 
 
 
Finland: [n.97] 
 
  Non Working Provision: 3 years after grant and 4 years from application, if 
inadequately worked or if needed to work another patent. 
 
  Dependent Patent: 3 years from grant or 4 years from application of the earlier patent, 
the junior patentee may obtain a non-exclusive compulsory license to the extent 
necessary to practice his invention, provided he can show the invention represents an 
important technological advance. The senior patentee may then obtain a cross license. 
 
 
France: [n.98] 
 
  Non Working Provision: 3 years after grant or 4 years after filing, if inadequately 
worked, or if working discontinued for any 3 year period. 
 
  Dependent Patent: Junior patentee may obtain a compulsory license, senior patentee 
may obtain a cross license. 
 
  Food & Medicine: If it is in the interest of public health, and if the medicine is made 
available to the public in insufficient quantity or quality or at abnormally high prices, the 
Minister of Health may grant a special ex- officio- license. 
 
 
Germany: [n.99] 
 



  Food & Medicine: Germany recently granted its first compulsory license in a 
pharmaceutical case, in over 40 years. Judgment of 7 June 1991--3 Li 1/90 (EU) 
concerning a patent for a polypeptide with antiviral properties. §  24 of German Patent 
Act as translated provides: If the [...] patentee refuses to permit the exploitation of the 
invention by another [...] offering to pay reasonable compensation and to furnish security 
therefore, that person shall be given authority to exploit the invention if permission is 
indispensable to the public interest. 
 
 
Greece: [n.100] 
 
  Non Working Provision: If a period of 3 years has elapsed since patent grant or 4 years 
has elapsed since patent application, the invention has not been worked in Greece 
sufficiently to cover local demand, and their is no justification for this non working, the 
entity requesting the license is in a position to work the invention, this entity notified the 
patentee one month prior to the institution of legal proceedings as to their intentions, then 
a compulsory license may be issued. 
 
  Dependent Patent: May be granted to the extent necessary to allow the later patentee to 
use his invention, (earlier patentee may cross license). 
 
  Food & Medicine: For imperative reasons of public health, if the invention has been 
insufficiently exploited to satisfy local needs a license may be granted to exploit said 
invention. 
 
 
Guatemala: 
 
  Non Working Provision: 1 year after grant if inadequately worked or if working 
interrupted for any 3 month period. 
 
  Dependent Patent: Owner may apply for a License of Authority. Compulsory license 
will be granted to the extent necessary to exploit the patented invention, patentee will 
receive adequate compensation in an amount fixed by either the parties or the Court. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
  Note: in Guatemala only processes for the manufacture of foods and medicines are 
patentable. 
 
 
Guyana: 



 
  Non Working Provision: 3 years after grant if inadequately worked. 
 
 
Haiti: 
 
  No Provisions 
 
 
Honduras: [n.101] 
 
  Non Working Provision: If not worked within 1 year of grant, or if the enterprise or 
industry is abandoned for more than 1 year after having been established, the patent 
lapses. 
 
 
Hungary: [n.102] 
 
  Non Working Provision: 4 years after filing or 3 years from grant,  (whichever is later). 
Importation of the patented products is considered working. 
 
  Dependent Patent: Compulsory license will be granted to the extent necessary to exploit 
the patented invention, patentee will receive adequate compensation in an amount fixed 
by either the parties or the Court. 
 
  Misc.: For reasons of national defense. 
 
 
Iceland: 
 
  Non Working Provision: 5 years after grant if inadequately worked, or 3 years after 
grant if needed to work another patent. 
 
  Dependent Patent: The patentee is granted a patent of dependence and may only practice 
the invention with the consent of earlier patentee. 
 
 
India: [n.103] 
 
  Non Working Provision: 3 years after grant for inadequate working. 
 
  Note: in India a statement must be filed each year informing the Patent Office as to the 
extent of working, if any, of a patented invention. 
 
  Dependent Patent: May obtain a license, must cross license on reasonable terms. 
 



  Food & Medicine: The royalty terms of a license concerning a patent relating to foods, 
medicines or drugs will in no case exceed 4% of the net ex factory sale price in bulk of 
the patented article. 
 
 
Indonesia: [n.104] 
 
  Non Working Provision: 3 years from the date of patent grant, a compulsory license 
application may be filed on the ground that while it was feasible to execute the patented 
invention commercially, the patent holder had not done so. The individual requesting a 
compulsory license must be capable of executing the invention and said execution must 
be deemed beneficial to a great part of the community. 
 
  Note: If the patent is not executed within 4 years from date of issuance, said patent will 
be canceled. Also, if the government is of the opinion that implementation of the patent is 
important for the States defense and security, it may execute the patent itself. 
 
 
Iran: 
 
  No Provisions 
 
 
Iraq: 
 
  Non Working Provision: 3 years after grant if not adequately worked or working 
discontinued for 2 years. 
 
  Dependent Patent: If working the invention is of great importance to the industry, and if 
the owner refuses to license on reasonable terms, a compulsory license may be granted. If 
the earlier patent is of greater importance, the earlier patentee may be granted a 
compulsory license. 
 
 
Ireland: 
 
  Non Working Provision: 3 years after grant or 4 years after application date if 
inadequately worked. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
 



Israel: [n.105] 
 
  Non Working Provision: 3 years after grant or 4 years after application date if 
inadequately worked. 
 
  Dependent Patent: May be granted to the extent necessary to allow the later patentee to 
use his invention, (earlier patentee may cross license). 
 
  Food & Medicine: Compulsory licenses granted at any time after the patent is sealed, if 
the patent concerns:  
    1. a substance capable of being used as a medicine or in the production thereof;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any device usable for medical purposes. 
 
 
Italy: [n.106] 
 
  Non Working Provision: 3 years after grant or 4 years after application date, (whichever 
is later) if inadequately worked, or if working interrupted for any 3 year period, without 
justification. 
 
  Dependent Patent: If concerning an important technological improvement a compulsory 
license may be granted, it may be granted on the condition of a cross license. 
 
  Note: Both patents must actually be granted before compulsory licensing provisions 
may be initiated. 
 
 
Jamaica: 
 
  No Provisions 
 
 
Japan: [n.107] 
 
  Non Working Provision: 3 years after patent grant or 4 years post filing if inadequately 
worked or if needed to work another patent. Importation of the patented products is 
considered working. 
 
  Dependent Patent: If needed to work the invention a compulsory license may be 
granted, the earlier patentee may obtain a cross license. 
 
 
Jordan: 
 
  Non Working Provision: 3 years after grant if inadequately worked. 



 
 
Korea, Republic of: [n.108] 
 
  Non Working Provision: If 4 years has passed from application date of the patent and 
one of the following conditions is satisfied:  
    1. not worked in Korea for 3 or more years, and such non working was not caused by a 
justifiable reason;  
    2. not worked on a considerable commercial scale for 3 or more consecutive years 
without any justifiable reason or has not satisfied the domestic or export demand thereof;  
    3. patentee has unreasonably refused to grant a license and has thereby caused a loss to 
an industry, to the state, or to the business of a domestic resident. 
 
  Where the patented invention has not been continuously worked in the Republic of 
Korea during a period of 2 years or more from the date of the arbitration decision 
resulting in a compulsory license, the Administrator of the Office of Patents 
Administration may cancel the patent right either ex officio or upon the request of an 
interested person. While the Act now defines working to include importation, there is 
some doubt as to whether the KIPO will count importation alone as working. 
 
  Dependent Patent: If a patentee wishes to obtain a license and the other party refuses to 
grant such a license without cause, and if the invention covered by the junior patent 
constitutes a substantial technical advance as compared with the senior party's patented 
invention or registered utility model, then the patentee may demand a trial for granting a 
nonexclusive license within the scope of what is necessary to work the patented 
invention. A cross license may be granted. 
 
  Misc.: A non exclusive compulsory license may be required if the working of the 
patented invention is necessary in the public interest. 
 
 
Kuwait: 
 
  Dependent Patent: If the invention is of great importance, a compulsory license may be 
granted. 
 
 
Lebanon: 
 
  No Provisions 
 
 
Lesotho: [n.109] 
 



  Non Working Provision: 4 years from filing date or 3 years from patent grant, 
(whichever is later) if the invention was not sufficiently worked a compulsory license 
may be granted to an entity which proves its ability to work the invention. 
 
 
Libya: 
 
  Non Working Provision: Can be ordered at any time. 
 
 
Luxembourg: 
 
  Non Working Provision: After 3 years. 
 
 
Malawi: 
 
  Non Working Provision: If patent not sufficiently worked within 3 years. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
 
Malaysia: [n.110] 
 
  Non Working Provision: 3 years after patent grant if the invention is not being worked 
without any legitimate reason, or the level of working does not satisfy public demand. 
 
  Dependent Patent: If the invention is an important technical advance in relation to the 
invention claimed in the earlier patent, a compulsory license may be granted to the extent 
necessary to avoid infringement of the earlier patent. 
 
 
Malta: 
 
  Non Working Provision: If not worked in 3 years. 
 
 
Mauritis: 
 
  No Provisions 
 
 



Mexico: [n.111] 
 
  Non Working Provision: If not worked in 3 years of issue, or 4 years from application 
filing, if working suspended for more than 6 months, if working fails to meet national 
demand, or if export markets exist which are not being supplied by working the patent. 
Importation constitutes working. Prior to granting the compulsory license the Secretariat 
shall give the patent owner the opportunity of working the patent within a period of 1 
year from the date of notification. 
 
 
Monaco: 
 
  Non Working Provision: If not worked within 3 years of grant. 
 
 
Mongolia: (Draft version) [n.112] 
 
  Non Working Provision: If not worked within 5 years from date of grant, without 
justifiable reason. 
 
 
Morocco: 
 
  No Provisions 
 
 
Namibia: 
 
  Non Working Provision: If not worked within 2 years. 
 
 
Nauru: 
 
  No Provisions 
 
 
Netherlands: [n.113] 
 
  Non Working Provision: 3 years after grant if not adequately worked. 
 
  Dependent Patent: Patentees are bound to license and cross license, but only to the 
extent required to use the licensee's patent. Patentee is not required to license a European 
patent until the period for opposition has ended. A compulsory license granted on the 
grounds of dependence shall not terminate if the dependent patent lapses through no fault 
of the owner. 
 



 
New Zealand: [n.114] 
 
  Non Working Provision: At any time for foods and medicines; revocation of patent after 
2 years if licensing not satisfactory. 
 
  Dependent Patent: 3 years after the date of sealing a patent any person interested may 
obtain a compulsory license if the working of an invention which makes a substantial 
contribution to the art is hindered and if the patentee refuses to license the required 
patent. This may be subject to a requirement to cross license. 
 
  Note: There do not appear to be any compulsory licensing decisions in New Zealand in 
this area. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
 
Nicaragua: 
 
  No Provisions 
 
 
Nigeria: 
 
  Non Working Provision: 3 years from grant or 4 years from application date if 
inadequately worked. Importation of the patented products is considered working. 
 
  Dependent Patent: If the 2 inventions serve different industrial purposes a compulsory 
license may be granted to the extent required to practice the invention, if the industrial 
purposes are similar a cross license will be required. 
 
  Food & Medicine: The Federal Commissioner for Trade may provide for the grant of a 
compulsory license if the patented product or process is declared to be of vital importance 
to the defense or economy of Nigeria, or for public health. This could include:  
    1. any drugs or pharmaceutical preparations, substances and materials; and  
    2. any plant, machinery or apparatus, whether fixed to the land or not after importation. 
 
 
Norway: [n.115] 
 
  Non Working Provision: 3 years from grant and 4 years from application date if 
inadequately worked. 



 
  Dependent Patent: Junior patentee may obtain a compulsory license, senior patentee 
may obtain a cross license. 
 
  Misc.: When required for important public interests. 
 
 
Pakistan: [n.116] 
 
  Non Working Provision: 4 years from application date if demand is not being met to an 
adequate extent and on reasonable terms, and the patentee is unable to give satisfactory 
reasons for his default. 
 
 
Panama: 
 
  No Provisions 
 
 
Paraguay: 
 
  Non Working Provision: If not worked for any 3 year period. 
 
 
Peru: [n.117] 
 
  Non Working Provision: 3 years after grant or 4 years after application if inadequately 
worked, or if working interrupted for any 1 year period, unless force majeure can be 
shown. 
 
  Dependent Patent: A license may be granted to the extent required to practice the 
invention, the national office will fix the terms of the agreement. 
 
  Food & Medicine: Patents relating to public health or national development 
requirements may be the subject of a compulsory license at any time. 
 
 
Philippines: [n.118] 
 
  Non Working Provision: 2 years from grant if patent not worked on a commercial basis, 
and if there is no reasonable explanation for this non- working; if the demand for the 
patented article in the Philippines is not being met to a reasonable extent and on 
reasonable terms; if due to the refusal of the patentee to grant a license the establishment 
of new trade or industry in the Philippines is being prevented or unduly restrained; if it 
relates to food or medicine or the article is necessary for public health or safety. It is 
noted that the bulk of applications concern food or medicine. In each of these cases the 



petitioner must prove that he has the capability to work the patented product. Working is 
defined as the manufacture and sale. Importation does not constitute working. 
 
  Dependent Patent: So long as the invention serves a different industrial purpose, or 
concerns an important technological improvement, a compulsory license may be granted 
to the extent required for working the invention. 
 
  Food & Medicine: If the patented product or process is deemed of vital importance to 
the country's defense or economy or public health, compulsory licenses may be granted 
by the National Economic Development Authority. This may occur prior to the expiration 
of the normal working period of 2 years from grant. As stated above, any person may 
apply for a compulsory license 2 years from the date of patent grant if the invention 
relates to food or medicine, manufactured products or substances which may be used as 
food or medicine, or an invention which is necessary for public health or safety. 
 
  Note: The 2 year time period is in contravention to the Paris Convention. 
 
 
Poland: [n.119] 
 
  Non Working Provision: 3 years from grant or 4 years from application date,  
(whichever is later) if the invention is not worked sufficient to meet the needs of the 
national economy. 
 
  Dependent Patent: May be granted if the compulsory license is needed to apply an 
invention subject to an earlier patent. 
 
  Misc.: If needed for the realization of tasks specified by economic plans. 
 
  Note: The Patent Office compulsory license decision will specify the method and 
amount of payment. After 2 years the license terms may be changed at the request of an 
interested party. All licenses are non-exclusive. During the past 20 years only 2-3 of such 
licenses have been granted per year, with only approximately 2 of these cases involving 
foreign patents. 
 
 
Portugal: 
 
  Non Working Provision: 3 years from grant if inadequately worked, if working 
interrupted for any 3 year period, or if needed to work another patent. 
 
 
Romania: [n.120] 
 
  Non Working Provision: 4 years from application date or 3 years from grant if not 
sufficiently worked. 



 
  Misc.: In the interests of national defense or State security. 
 
 
Russia: [n.121] 
 
  Non Working Provision: If an invention or industrial design is not exploited within 5 
years following the date of publication of patent grant, or if a utility model is not 
exploited within 3 years from the date of publication of patent grant, and if there is no 
justifiable cause for the nonexploitation, an individual willing and able to exploit the 
invention may file suit with the Patent Court of the Russian Federation for an involuntary 
license. 
 
  Dependent Patent: If the patentee may not use the invention, utility model, or industrial 
design without infringing the rights of another patentee, he has the right to require the 
latter to conclude the license agreement. 
 
 
Rwanda: 
 
  No Provisions 
 
 
Slovenia: [n.122] 
 
  Non Working Provision: If the patentee does not work, or does not sufficiently work the 
patented invention, and this nonworking is not justified, or if the demand is primarily 
satisfied through importation, then a compulsory license may be granted. 
 
  Dependent Patent: If the working of the later patented invention is of special importance 
for the economy or is in the public interest with respect to meeting the social needs of 
health service or national defense, then a compulsory license may be granted. If such a 
license is granted, a cross license may also be issued. 
 
  Note: An application for a compulsory license may not be filed until 3 years after patent 
grant, or 4 years after application, whichever is later. 
 
 
South Africa: 
 
  Non Working Provision: 3 years from grant or 4 years from application date,  
(whichever is later) if inadequately worked, needed to work anotherpatent, or for foods, 
plants or medicines. 
 
  Dependent Patent: Commissioner may grant a compulsory license, which may only be 
used to work the patent. 



 
 
Spain: [n.123] 
 
  Non Working Provision: 4 years from application date or 3 years from grant if not 
worked. So long as a certificate of working has been filed with the Registry of Industrial 
Property, it shall be presumed that the patented invention is being worked in the form 
required by Section 84 of the present law. 
 
  Dependent Patent: May be granted to the extent necessary to allow the later patentee to 
use his invention, so long as the invention has distinctive industrial objectives or 
represents considerable technical progress in comparison with the earlier patent. The 
compulsory license is only to be sufficient to allow working of the dependent invention. 
The earlier patentee may obtain a cross license. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical or curative device. 
 
  Compulsory cross licenses for patents concerning chemicals and pharmaceutical 
processes and products. The grant of compulsory licenses for inventions relating to the 
public health. 
 
  Misc.: For reasons of public interest; i.e., when the initiation, increase or generalization 
of working the invention, or improvement of the conditions in which it is worked, are of 
paramount importance for public health or national defense. 
 
 
Sri Lanka: 
 
  Non Working Provision: 3 years from application date if inadequately worked. 
 
 
Sudan: [n.124] 
 
  Non Working Provision: 3 years from patent grant, or 4 years from application date, 
(whichever is later) a compulsory license may issue if the working of the invention does 
not satisfy on reasonable terms the demand for the product, if working within the 
Democratic Republic of Sudan is being hindered due to importation of the patented 
invention, or if due to the patentee's refusal to grant licenses on reasonable terms the 
establishment or development of industrial or commercial activities in the Democratic 
Republic of Sudan is unfairly and substantially prejudiced. 
 



  Dependent Patent: If the invention concerns an important technological improvement or 
will effect a different industrial purpose, a compulsory license may be granted. 
 
  Food & Medicine: Should the patented item be declared of vital importance for the 
defense, economy, or public health a compulsory license may be granted. This may occur 
prior to 4 years from date of application or prior to 3 years from date of patent grant. 
 
 
Sweden: [n.125] 
 
  Non Working Provision: 3 years from grant and 4 years from application date if 
inadequately worked. 
 
  Dependent Patent: Junior patentee may obtain a compulsory license, senior patentee 
may obtain a cross license. 
 
  Misc.: When required by public interests of extreme importance. 
 
 
Switzerland: [n.126] 
 
  Dependent Patent: When the invention serves a different industrial purpose or represents 
a great advance a compulsory license may be granted. If the inventions serve the same 
industrial purpose a cross license may be required. 
 
  Non Working Provision: After 3 years from patent grant and 4 years from filing the 
application, any person capable of justifying a legitimate interest may apply to the court 
for the grant of a license to use the invention, if at that time the patentee has not 
sufficiently worked his invention in Switzerland and is unable to justify his failure to do 
so. 
 
  Misc.: Compulsory licenses may be granted when to do so would be in the public 
interest. 
 
 
Syria: 
 
  No Provisions 
 
 
Taiwan: 
 
  Non Working Provision: If invention is not properly put into practice after 4 years from 
patent grant, the Patent Office may, upon request from an interested party grant special 
permission to such party for putting it into practice. Compensation shall be decided by 
the Patent Office. If this invention is not practiced within 2 years from the rendering of 



permission, and there are no proper reasons for such non use, the Patent Office may 
revoke the patent at the request of an interested party. 
 
  Dependent Patent: If the invention is a manufacturing process which would promote the 
public welfare, the Process Patentee may ask the Patent Office to fix the appropriate 
compensation to permit the product to be processed through the patented process. 
 
 
Tangier Zone: 
 
  Dependent Patent: Junior patentee may obtain a compulsory license, senior patentee 
may obtain a cross license. 
 
 
Thailand: [n.127] 
 
  Non Working Provision: 3 years from grant if not worked properly. 
 
  Dependent Patent: If the invention is important, or can satisfy the people's need, if the 
right of another patentee will not be unreasonably damaged, and if the applicant cannot 
reasonably exercise his invention without the license, a license may be granted. 
 
  Note: Applicants for the compulsory license must first attempt to seek licenses from the 
patentee before applying for same with the Director, General. 
 
  Misc.: A compulsory license may be granted in order to carry out any service for public 
consumption or which is of vital importance to the defense of the country or for a search 
for natural resources or the agriculture or industrial development or for any other public 
service. 
 
 
Trinidad/Tobago: 
 
  No Provisions 
 
 
Tunisia: 
 
  No Provisions 
 
 
Turkey: 
 
  Non Working Provision: 3 years from grant if inadequately worked, or if working 
interrupted for any 2 year period. 
 



 
United Kingdom: [n.128] 
 
  Non Working Provision: 3 years from grant if inadequately worked and if the patent 
application was filed prior to June 1, 1978. 
 
  Dependent Patent: 3 years after the date of sealing a patent any person interested may 
obtain a compulsory license if the working of an invention which makes a substantial 
contribution to the art is hindered and if the patentee refuses to license the required 
patent. This may be subject to a requirement to cross license. 
 
 
United States of America: 
 
  As a remedy in antitrust cases, Atomic Energy Act, Clean Air Act, 28 U.S.C. §  1498(a). 
 
 
Uruguay: 
 
  Non Working Provision: 3 years from grant if not worked. 
 
 
Venezuela: [n.129] 
 
  Non Working Provision: 3 years after grant or 4 years after application if: there is a 
scarcity of industrial production of the patented invention; or the patented product is not 
distributed, sold or imported in levels sufficient to satisfy the market in competitive 
conditions of quality and price; or if working is interrupted for any 1 year period. 
 
  Dependent Patent: Applicant must prove the need to use the other patent, and prove that 
they were unable to obtain a license from the patent owner under reasonable conditions. 
The license will be nonexclusive and the licensee must pay the owner of the patent 
adequate compensation. 
 
  Misc.: Compulsory licenses may be granted for reasons of public interest, national 
security, in cases of emergency, to assure free competition and to avoid abuses on the 
part of the patent owner or abuses due to a dominant market position. 
 
 
Viet Nam: [n.130] 
 
  Non Working Provision: A compulsory license may be granted if the patent holder has 
not utilized, in the absence of justifiable reasons, the invention, or the extent of his 
utilization has not met the socio-economic development of the country. 
 



  Misc.: A compulsory license may be granted where the Chairman of the State 
Committee for Science and Technology considers it necessary to utilize the protected 
invention for the needs of national defense and security or of prevention and treatment of 
human disease and other vital public interests. 
 
 
Yugoslavia (Serbia): [n.131] 
 
  Non Working Provision: 3 years from grant if inadequately worked, if working is 
interrupted for any 3 year period, or if needed to work another patent. 
 
  Dependent Patent: An application for compulsory license may be submitted 4 years after 
the filing date or 3 years after the registration date, (whichever is later), and may be 
granted if it is shown that the patent cannot be used without the license, and the invention 
represents a significant technical progress of special importance to the economy.  
    Food & Medicine: An official license may be granted if the patented invention is of 
general social interest for health purposes. 
 
 
Zaire: 
 
  No Provisions 
 
 
Zambia: 
 
  Non Working Provision: Immediately for food or medicine, otherwise 3 months after 
grant if inadequately worked. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical of curative device. 
 
 
Zimbabwe: 
 
  Non Working Provision: 3 years from grant or 4 years from application date if 
inadequately worked. 
 
  Food & Medicine: Any interested party may apply to the Patent Office for a license, at 
any time after the patent is sealed, if the patent concerns:  
    1. a substance capable of being used as a food or medicine or in the production of food;  
    2. a process for producing the substance set forth in (1) supra; and  
    3. any invention capable of being used as or as part of a surgical of curative device. 



 
 
APPENDIX B [n.132] 
 
ARTICLE 30: EXCEPTIONS TO RIGHTS CONFERRED 
 
 
  PARTIES may provide limited exceptions to the exclusive rights conferred by a patent, 
provided that such exceptions do not unreasonably conflict with a normal exploitation of 
the patent and do not unreasonably prejudice the legitimate interests of the patent owner, 
taking into account the legitimate interests of third parties. 
 
 
ARTICLE 31. OTHER USE WITHOUT AUTHORIZATION OF THE RIGHT 
HOLDER 
 
 
  Where the law of a State provides for use of the subject matter of a patent, other than 
that set forth supra, without the authorization of the patent holder, including use by the 
government, or third parties authorized by the government, the following provisions shall 
be respected:  
    (a) authorization of use shall be considered on its individual merits;  
    (b) prior to application for use, the applicant must have made unsuccessful efforts to 
obtain authorization from the patent holder on reasonable commercial terms and 
conditions. This requirement may be waived by a State in situations of extreme urgency 
or national emergency. In a case of this nature the patent holder sha ll be notified as soon 
as reasonably practicable. Additionally, in the case of public non-commercial use, where 
the government or contractor, without making a patent search, knows or has 
demonstrable grounds to know that a valid patent is or will be used by or for the 
government, the patent holder shall be informed promptly;  
    (c) the scope and duration of use shall be limited to the purpose for which it was 
authorized;  
    (d) use shall be non-exclusive;  
    (e) use shall be non-assignable, except with that part of the enterprise or goodwill 
which enjoys such use;  
    (f) use shall be authorized solely for the supply of the domestic market of the State 
authorizing such use;  
    (g) authorization for use shall be subject to termination if the circumstances which led 
to its grant cease to exist and are unlikely to recur; the competant authority shall have the 
authority to review, on motivated request the continued existence of these circumstances;  
    (h) the patent holder shall be paid adequate remuneration in the circumstances of each 
case, taking into account the economic value of the authorization;  
    (i) the legal validity of any decision pertaining to the authorization of such use shall be 
subject to review by a distinct higher authority in that State;  
    (j) any decision relating to the remuneration provided in respect to such use shall be 
subject to review by a distinct higher authority in that State;  



    (k) States are not obliged to apply the conditions set forth in paragraphs B through J 
above, where the use is permitted to remedy a practice determined after judicial or 
administrative process to be anti-competitive. The need to correct a practice of this nature 
may be taken into account in the determination of appropriate remuneration in such 
cases;  
    (l) where such use is to permit the exploitation of a dependent patent the following 
additional considerations apply:  
 (i) if the dependent invention is an important technological advance of 
considerable economic significance in relation to the invention claimed in the first patent;  
 (ii) the owner of the first patent may obtain a cross license on reasonable terms to 
use the invention claimed in the second patent;  
 (iii) the use authorized in respect of the first patent shall be nonassignable except 
with the assignation of the second patent. 
 
 
APPENDIX C [n.133] 
 
ARTICLE 30: EXCEPTIONS TO RIGHTS CONFERRED 
 
 
  PARTIES may provide limited exceptions to the exclusive rights conferred by a patent, 
provided that such exceptions do not unreasonably conflict with a normal exploitation of 
the patent and do not unreasonably prejudice the legitimate interests of the patent owner, 
taking into account the legitimate interests of third parties. 
 
 
ARTICLE 31. OTHER USE WITHOUT AUTHORIZATION OF THE RIGHT 
HOLDER 
 
 
  Where the law of a State provides for use of the subject matter of a patent, other than 
that set forth supra, without the authorization of the patent holder, including use by the 
government, or third parties authorized by the government, the following provisions shall 
be respected:  
    (a) authorization of use shall be considered on its individual merits;  
    (b) prior to application for use, the applicant must have made unsuccessful efforts to 
obtain authorization from the patent holder on reasonable commercial terms and 
conditions. This requirement may be waived by a State in situations of extreme urgency 
or national emergency. In a case of this nature the patent holder shall be notified as soon 
as reasonably practicable. Additionally, in the case of public non-commercial use, where 
the government or contractor, without making a patent search, knows or has 
demonstrable grounds to know that a valid patent is or will be used by or for the 
government, the patent holder shall be informed promptly;  
    (c) the scope and duration of use shall be limited to the purpose for which it was 
authorized;  
    (d) use shall be non-exclusive;  



    (e) use shall be non-assignable, except with that part of the enterprise or goodwill 
which enjoys such use;  
    (f) use shall be authorized solely for the supply of the domestic market of the State 
authorizing such use;  
    (g) authorization for use shall be subject to termination if the circumstances which led 
to its grant cease to exist and are unlikely to reoccur, the competant authority shall have 
the authority to review, on motivated request the continued existence of these 
circumstances;  
    (h) the patent holder shall be paid adequate remuneration in the circumstances of each 
case, taking into account the economic value of the authorization;  
    (i) the legal validity of any decision pertaining to the authorization of such use shall be 
subject to review by a distinct higher authority in that State;  
    (j) any decision relating to the remuneration provided in respect to such use shall be 
subject to review by a distinct higher authority in that State;  
    (k) states are not obliged to apply the conditions set forth in paragraphs b through j 
above, where the use is permitted to remedy a practice determined after judicial or 
administrative process to be anti-competitive. The need to correct a practice of this nature 
may be taken into account in the determination of appropriate remuneration in such cases.  
    (l) where such use is to permit the exploitation of a dependent patent the following 
additional considerations apply:  
 (i) the dependent invention must be an important technological advance of 
considerable economic significance in relation to the invention claimed in the first patent;  
 (ii) the owner of the first patent may obtain a cross license on reasonable terms to 
use the invention claimed in the second patent;  
 (iii) the use authorized in respect of the first patent shall be nonassignable except 
with the assignation of the second patent;  
 (iv) a compulsory license shall be granted only to the extent necessary to exploit 
the patented invention;  
 (v) application for this license may be tendered 5 years from grant or 6 years from 
application of the earlier patent, (whichever is later).  
    (m) where the reason for such use is the non-exploitation of the patent the following 
additional considerations apply:  
 (i) an individual may apply for a nonexclusive, nontransferrable compulsory 
license for the use of an invention in the public interest, on the ground of failure to work 
or insufficient working;  
 (ii) said application may be made after the expiration of 5 years from the date of 
patent grant or if the invention is inadequately worked for any 2 year period after this 
date;  
 (iii) the application shall be refused if the patentee justifies his inaction by 
legitimate reasons;  
 (iv) forfeiture of the patent shall not be provided for except where the grant of 
compulsory licenses is not sufficient to prevent abuses;  
 (v) forfeiture or revocation of a patent will not be instituted before the expiration 
of 5 years from the grant of the first compulsory license;  
 (vi) working shall include importation of the patented product.  



    (n) Inventions relating to food and medicines are to be accorded no special status. A 
compulsory license shall be granted in the case of an invention pertaining to food or 
medicine only if the applicant qualifies for such a license through a differing compulsory 
licensing provision. 
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