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I. Introduction 

  

On a number of occasions, Justices of the Supreme Court have relied on the views of 
Thomas Jefferson as a means of explicating their interpretations of both the patent clause 
of the Constitution and various patent statutes. In so doing, these Justices have created a 
Jeffersonian mythology that, in a number of respects, is significantly at odds with the 
historical record. The Court has, in particular, overrated and over stressed Jefferson's 
ostensible influence on the early development and interpretation of the patent law through 
a selective use of the historical record. 

  

II. Historical Methodology 

  

The Supreme Court has long had a tradition of using extrinsic history  n1 in its 
opinions.  n2 A variety of rationales have been offered for 



 [*196]  the Court's interest in - and some would even say that obsession with - extrinsic 
history. Professor Chemerinsky argues in the last decade or two the use of such history 
has been intended to place a constraint on judicial decision making and serves a strong 
ideological agenda.  n3 As he puts it, "Justices want very much to make it appear that 
their decisions are not based on their personnel opinions, but instead are derived from an 
external source."  n4 

  

Burchfiel, in turn, suggests that the Court's use of extrinsic history comes about by 
analogy to its dominant emphasis on precedent.  n5 In Burchfiel's view it is an easy 
transition from legal history involving prior decisions, litigation history, legislative 
history, etc., which is quite focused, to extrinsic history, which considerably widens the 
scope of inquiry.  n6 The transition is particularly attractive to those Justices who find 
themselves in disagreement with judicial activism.  n7 Yet, as I will seek to show here, 
reliance on a selective historical record can itself be a form of judicial activism by 
Justices who are either unhappy with existing legal precedent or who perceive a lack of 
adequate legal precedent for the position they desire to take. Indeed, constitutional 
historian Alfred Kelly has argued that "[t]he return to historically discovered 'original 
meaning' is . . . an almost perfect excuse for breaking precedent."  n8 

  

The reliance of the Court on extrinsic history has come under sharp attack.  n9 This 
criticism is not so much because the use of extrinsic 



 [*197]  history is considered bad per se, but rather, because extrinsic history is so often 
seen as incomplete, over selective, misleading, and biased. In short, rather than being a 
facially neutral resort to history, the use of extrinsic history too often is a form of 
advocacy.  n10 In general, the critics strongly question the Court's historical 
methodology,  n11 and Professor Chemerinsky and Burchfiel have both expressed strong 
reservations whether the citation of extrinsic history is an appropriate basis for the Court's 
legal and constitutional interpretations in view of the manifest defects commonly 
associated with such citation.  n12 Professor Levy is perhaps bluntest of all when he 
states that "the Court has flunked history"  n13 and that "[t]he Justices stand censured for 
abusing historical evidence in a way that reflects adversely on their intellectual rectitude 
as well as their historical competence."  n14 

  

As Professor Levy accurately reflects: "Judges always use history. . . . The intent that 
they find invariably bears out the result that they seek. In short, judges exploit history by 
making it serve the present and by making it yield results that are not historically 
founded."  n15 Levy contends that the Justices of the Supreme Court, while bad 
historians, are "victims of their training as lawyers"  n16 because "[t]he adversarial 
process is inherently hostile to the process of discovering and ordering facts in the way 
that historians [do]."  n17 Yet too many lawyers, while acting as advocates, rely for 
historical precedent on history as set forth in Supreme Court opinions. 

  

Although his emphasis is different, Burchfiel addresses, to some degree, issues I 
discuss in this article.  n18 In challenging the historical methodology used by the Court in 
Graham v. John Deere Co.,  n19 Burchfiel contends the principal flaw in the Court's 
approach was its "sole reliance on Jefferson's often- changing views."  n20 As a result of 
that reliance, the 



 [*198]  Court's methodology "represents an extreme eclecticism that fails to consider 
either the views of Jefferson's contemporaries or the extensive early consideration by the 
courts of the patent power and its limitations."  n21 In Burchfiel's view, a "basic 
disregard for historical facts deprives Graham of any claim to historical accuracy, and 
points to serious limits on the use of extrinsic history in defining constitutional norms."  
n22 

  

Although I concur generally in the views expressed by Burchfiel, my purpose here is: 
1) to carefully review the Court's various pronouncements concerning both Jefferson's 
views and Jefferson's influence on the patent law, 2) to compare those pronouncements to 
the historical record, and 3) to demonstrate where and to what extent the Court has 
overstated and misrepresented the nature of Jefferson's views and his influence on the 
early development of the patent law. While I join the chorus of those criticizing the 
Court's historical methodology, my primary emphasis is on a comparison of the actual 
historical record of Jefferson's views and influence with the Court's more narrowly 
circumscribed perspective. As I will demonstrate, the Court is not entirely to blame for its 
perspective, because even professional historians have had some difficulty in coming to 
grips with the Jeffersonian record as it pertains to the patent law. 

  

III. The Court Discovers Jefferson 

  

Although Jefferson wrote more on the subject of the patent law than did any other 
founding father,  n23 it was not until the fourth decade of this century that any member of 
the Supreme Court deemed Jefferson 



 [*199]  worthy of citation. In the more than one hundred patent opinions rendered by the 
Court prior to that time, there is no reference to Jefferson or his views concerning patents 
or the patent law. All that changed with the 1938 dissenting opinion of Justice Black in 
General Talking Pictures Corp. v. Western Electric Co.  n24 

  

The Court in General Talking Pictures held that a field-of-use patent license was 
lawful.  n25 Justice Black argued, in dissent, that once a patented article is sold, it is no 
longer covered by the patent monopoly, and any licensing restriction on its use is 
improper.  n26 In support of these views he cited Jefferson, noting that Jefferson had 
been a member of the Patent Board under the Patent Act of 1790 and had drafted the 
Patent Act of 1793.  n27 Justice Black contended that, according to Jefferson, one of the 
rules adopted by the Patent Board was that "a machine of which we were possessed, 
might be applied by every man to any use of which it is susceptible, and that this right 
ought not to be taken from him and given to a monopolist."  n28 Justice Black went on to 
state: "After the Patent Board's duties devolved upon the courts, Mr. Jefferson suggested 
that the rule be 'adopted by the judges' that 'the purchaser of the right to use the invention 
should be free to apply it to every purpose of which it is susceptible.'"  n29 

  

The next reference to Jefferson's views appears in a dissent by Justice Frankfurter in 
Marconi Wireless Telegraph Co. of America v. United States.  n30 Justice Frankfurter, 
dissenting in part, notes Jefferson's letters in support of the statement: "It is an old 
observation that the training of Anglo-American judges ill fits them to discharge the 
duties cast upon them by patent legislation."  n31 
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But it was in 1966 that the Court itself, in Graham v. John Deere Co.,  n32 adopted, 
without dissent, an interpretation of the patent clause that had never before been offered  
n33 and, in so doing, relied almost entirely on Jefferson as authority for its interpretation. 
The Court provided, in support of this interpretation, copious quotations from Jefferson's 
writings  n34 and, from them, drew certain conclusions. The contention was made, once 
again, that Jefferson "was not only an administrator of the patent system under the 1790 
Act, but was also the author of the 1793 Patent Act."  n35 Presumably because of this, as 
well as "his active interest and influence in the early development of the patent system,"  
n36 the Court believed that "Jefferson's views on the general nature of the limited patent 
monopoly under the Constitution, as well as his conclusions as to conditions for 
patentability under the statutory scheme, are worthy of note."  n37 

  

According to the Court, "Jefferson, like other Americans, had an instinctive aversion 
to monopolies."  n38 The Court further noted that "[h]is abhorrence of monopoly 
extended initially to patents."  n39 However, "[h]is views ripened,"  n40 and, according 
to the Court, Jefferson would later write that "an inventor ought to be allowed a right to 
the benefit of his invention for some certain time"  n41 and that "ingenuity should receive 
a liberal encouragement."  n42 The Court stressed that Jefferson "clearly recognized the 
social and economic rationale of the patent system"  n43 and believed that the patent 
monopoly "was a reward, 



 [*201]  an inducement, to bring forth new knowledge."  n44 The Court explained that 
Jefferson's "writings evidence his insistence upon a high level of patentability"  n45 and 
that he "did not believe in granting patents for small details, obvious improvements, or 
frivolous devices."  n46 The Court concluded that "[a]pparently Congress agreed with 
Jefferson and the [Patent] Board that the courts should develop additional conditions for 
patentability."  n47 

  

In 1980, in Diamond v. Chakrabarty,  n48 the Court again ascribed authorship of the 
Patent Act of 1793 to Jefferson.  n49 Moreover, in the eyes of the Court, "[t]he [1793] 
Act embodied Jefferson's philosophy that 'ingenuity should receive a liberal 
encouragement.'"  n50 The Court stated that, in the 1793 Act, Jefferson defined statutory 
patentable subject matter as "any new and useful art, machine, manufacture, or 
composition of matter, or any new or useful improvement [thereof]."  n51 Finally, the 
Court noted: "In 1952, when the patent laws were recodified, Congress replaced the word 
'art' with 'process,' but otherwise left Jefferson's language intact."  n52 

  

The Court's most recent pronouncement concerning Jefferson in the patent arena 
occurred in 1989 in Bonito Boats, Inc. v. Thunder Craft Boats, Inc.  n53 After stating that 
Jefferson was "the driving force behind early federal patent policy,"  n54 the Court went 
on to conclude that:  

  

For Jefferson, a central tenet of the patent system in a free market economy was that 
"a machine of which we were possessed, might be applied by every man to any use of 
which it is susceptible." He viewed a grant of patent rights in an idea already disclosed to 
the public as akin to an ex post facto law, "obstruct[ing] others in the use of what they 
possessed before."  n55 
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But the Court was now being a little more judicious in interpreting the role of 
Jefferson in the drafting of the 1793 Patent Act, saying that he "played a large role" in 
that draftsmanship.  n56 With unconscious irony, the Court appropriated what it 
undoubtedly thought was Jefferson's quite felicitous phrase, when it stressed that "from 
the outset, federal patent law has been about the difficult business 'of drawing a line 
between the things which are worth to the public the embarrassment of an exclusive 
patent, and those which are not.'"  n57 

  

Do these pronouncements accurately reflect Jefferson's views on - and more 
importantly his role in - the development of the early patent law? To what extent did his 
views reflect those of the Framers, the Congress, and, indeed, the public, at the time the 
patent law was being developed in the United States? To answer these questions, one 
must take a more detailed look at the Jeffersonian record, rather than merely the excerpts 
relied upon by the Court.  

  

IV. A Closer Look at the Jeffersonian Record and the Patent Act of 1793 

  

In looking more closely at the Jeffersonian record than the Court has, it is useful at 
the beginning to interject words of caution concerning the weight to be given to 
Jeffersonian pronouncements about patents and the patent law. First of all, we are 
examining a record that extends over three decades. In some instances, Jefferson's views 
changed with time; in others, he was simply inconsistent. His well-known propensity to 
seek to avoid disagreement makes it difficult at times to know precisely what his views 
actually were. Moreover, as will be shown, Jefferson's views frequently were neither 
those of the Congress that created the patent law nor those of the judiciary that 
interpreted it. Thus, to use Jefferson as an exemplar of contemporaneous views on the 
patent law at the end of the eighteenth century and the first part of the nineteenth century 
is to materially skew the historical record. 

  

The appropriate place to begin is with the contention that Jefferson drafted the Patent 
Act of 1793.  n58 The 1793 Act was a reaction to perceived problems with the Patent Act 
of 1790.  n59 The Act of 1790 made the Department of State responsible for the issuance 
of patents. It 



 [*203]  obligated a Patent Board consisting of the Secretary of State, the Secretary for 
the Department of War, and the Attorney General to examine patent petitions to ascertain 
whether the invention described in the petition was "sufficiently useful and important" to 
justify the issuance of a patent.  n60 The 1790 Act provided, however, absolutely no 
guidance for determining what constituted sufficient usefulness and importance. If two 
members of the Board found the invention to meet this criterion, and if the ministerial 
requirements were met and the appropriate fees paid, the patent would issue.  n61 

  

It quickly became evident that neither inventors nor the high government officials 
who comprised the Patent Board were happy with the Act of 1790. The delays in 
obtaining patents must have been highly frustrating to inventors, as were the demands for 
information placed on inventors by the Board.  n62 Moreover, inventors found 
themselves disputing the descriptions set forth in the issued patents,  n63 most often on 
the ground that the description too narrowly described the invention and thereby 
restricted the scope of the patent. Finally, inventors were concerned that less than half of 
the patent petitions filed were resulting in issued patents.  n64 
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Beyond the concerns of inventors, there was a dawning recognition by the members 
of the Patent Board, and particularly by Jefferson, that they simply had insufficient time 
to properly carry out the tasks assigned to them under the Act. That recognition, more 
than anything else, soon produced an understanding in Congress that the Act of 1790 had 
to be amended or in some manner changed to avoid having high government officials 
responsible for the issuance of patents.  n65 Thus, on December 9, 1790, only seven 
months after Congress passed the Act of 1790, the House appointed a committee to bring 
in a bill or bills to amend it.  n66 This committee presented a bill, H.R. 121, on February 
7, 1791,  n67 but, Congress took no action on this bill before the session ended.  n68 
Another bill, H.R. 166, was not presented until March 1, 1792.  n69 Again, Congress 
failed to act on it.  n70 On December 10, 1792, H.R. 204, intended to create an entirely 
new patent act, was introduced.  n71 An amended form of this bill became the Patent Act 
of 1793.  n72 No specifi- 



 [*205]  cally identified copy of H.R. 204 has been found, but it apparently was similar, 
although not identical, to H.R. 166. 

  

Jefferson was in the forefront of those seeking a new patent statute. On February 4, 
1791, he wrote "a bill is prepared for altering the whole train of business & putting it on a 
more easy footing."  n73 He knew whereof he wrote because he was referring to a draft 
patent bill that he himself had prepared.  n74 The draft was, in many significant ways, 
quite different from the Act of 1790 and was indeed intended to alter "the whole train of 
business."  n75 However, as will be shown, whether it would have put it on a more easy 
footing depended entirely on one's point of view, and in fact it was almost immediately 
challenged. 

  

Considerable confusion exists among historians as to whether Jefferson's bill was 
ever actually introduced and, if so, whether it was the bill introduced on February 7, 
1791, H.R. 121. According to Paul Ford, editor of The Works of Thomas Jefferson, 
Jefferson's bill was "introduced into the House of Representatives Feb. 7, 1791 by [Rep.] 
White."  n76 Ford unfortunately complicates the matter by then incorrectly stating that 
"[i]n the next Congress it was again introduced . . . and, after debate and amendment, was 
finally passed."  n77 

  

More recent editors have presented a different interpretation, albeit one which also 
appears to be incorrect. De Pauw et al. state that "[a] printed copy of what is probably the 
bill [introduced February 7, 1791] is E-23848."  n78 Cullen et al. also believe that the 
February 7, 1791 bill (H.R. 121) is E-23848, yet, they assign a date of December 1, 1791 
to the Jefferson draft and state that what he did with the bill after 



 [*206]  preparing it is uncertain.  n79 Contemporaneous documentation strongly 
suggests, however, that the February 7, 1791 bill was not E-23848 but, rather, was 
Jefferson's draft (or something closely akin to it) and that E-23848 was, actually, the 
March 1, 1792 bill, i.e., H.R. 166. Moreover, as will be shown, both the reference to a 
particular date in the Jefferson draft, as well as its failure to include any specific reference 
to a mechanism for deciding priority of invention, are indicative that the draft was 
prepared in early 1791. 

  

The editors of The Papers of Thomas Jefferson, Cullen et al., maintain that "[a] 
comparison of the text of White's bill [which they assume to be E-23848 without stating 
the basis for their assumption] . . . and TJ's proposal indicates that they cannot be the 
same and that TJ's bill came later."  n80 While a comparison does indeed quickly 
establish that they are not the same bill, it does not establish that Jefferson's bill came 
later. Perhaps recognizing this fact, Cullen et al. state the "conclusive reason" for 
assigning a date of December 1, 1791 to Jefferson's draft is that Jefferson "used that date 
when he recorded the draft of such a bill in SJPL ."  n81 They stress that "[n]o record 
appears in SJPL for one prior to that date."  n82 This is not, however, in any way 
conclusive.  

  

The SJPL covers Jefferson's tenure as Secretary of State.  n83 But the SJPL is an 
incomplete listing of Jefferson's correspondence as Secretary of State. In addition, as 
Cullen et al. acknowledge, the SJPL was not compiled daily, and entries were only made 
periodically "as a record of his chief public papers of the period."  n84 Accordingly, the 
fact that Jefferson's draft was recorded in the SJPL on December 1, 1791 is not 
persuasive that it was prepared on or about that date. Rather, the entry in the SJPL 
appears to have been made as a result of a letter Jefferson wrote on November 13, 1791 
to Rep. Hugh Williamson of North Carolina, who was chairman of the committee 
charged to prepare new patent legislation.  n85 

  

Jefferson began that letter by saying: "[o]n considering the subject of the clause you 
wished to have introduced in the inclosed bill, I 



 [*207]  found it more difficult than I had on first view imagined."  n86 It is clear from 
the SJPL entry of December 1, 1791 that the "inclosed bill" was in fact Jefferson's bill. 
More importantly, however, it is apparent that Williamson had seen Jefferson's bill at 
some earlier time and had requested that a particular clause be made a part of the bill that 
Jefferson was then commenting on. For the reasons discussed below, I believe that Rep. 
Williamson first saw Jefferson's bill much earlier in 1791, when it, or something closely 
akin to it, was introduced as H.R. 121 by Rep. White. 

  

 Jefferson's bill contained unique filing and publication requirements not found in any 
earlier patent bill and not reproduced in any later patent bill. Specifically, it required the 
applicant to: 1) obtain a certificate generally describing the invention from the Secretary 
of State,  n87 2) obtain a warrant and Treasurer's receipt from the Secretary of the 
Treasury indicating payment of the requisite fee,  n88 3) file the certificate, warrant, and 
receipt "of record in the Clerk's Office in every District Court of the United States,"  n89 
and 4) publish these documents "three times in some one Gazette of each of the said 
Districts."  n90 These requirements were extremely onerous and would have greatly 
increased the cost and extended the time of obtaining and enforcing a patent. Accepting 
the primitive state of the mail system in the United States in 1791, the only way an 
applicant could be assured that these requirements were met would be to personally travel 
to every judicial district in the country or have an authorized representative do the same. 

  

One could reasonably expect that when the draft became known, inventors would 
object strenuously to these requirements, and one inventor immediately did so. On 
February 10, 1791 

  

[a] petition and remonstrance of John Fitch, was presented to the House and read, 
complaining of the injurious operation which the bill now depending before Congress, 
intituled [sic], "A bill to amend the act to promote the progress of useful arts," will have 
on his interest, should the same be passed into a law.  n91 

  

Fitch protested the proposed filing and publication requirements, saying that he "had 
no Idea tha t he must go all the way from Kentucky to Cape 



 [*208]  Cod, and quite the Distance of Province of Main[e], to publish his inventions, 
and to pay out large fees wherever he goes for the Same."  n92 Fitch's petition is 
persuasive evidence that Jefferson's bill was introduced as H.R. 121 on February 7, 1791. 

  

There is other internal evidence in Jefferson's bill suggesting that it was introduced as 
H.R. 121 on February seventh. Jefferson's bill makes reference to "applications for 
Patents [that] were on the lst. day of February in this present year, depending before the 
Secretary of State, Secretary at War, and Attorney General."  n93 This express reference 
to February first appears totally arbitrary if the bill is dated December 1, 1791, as 
contended by Cullen et al., but makes eminent sense if the bill is in fact H.R. 121 
introduced February 7, 1791. 

  

Moreover, E-23848 cannot be the bill introduced February seventh, because E- 23848 
does not contain the particular provision objected to by Fitch. Rather, other 
contemporaneous documentation shows that E-23848 is H.R. 166, introduced March 1, 
1792. Joseph Barnes published a pamphlet in Philadelphia in 1792 that was critical of 
both the Act of 1790 and the March 1, 1792 bill.  n94 Barnes stated that the bill 
"contemplates, at the expense of the American genius, to import European arts and 
literature!!!"  n95 This referred to the provision of E-23848 "[t]hat the monies to be paid, 
as directed by this act, into the treasury, shall be appropriated to the expense of procuring 
and importing useful arts and machines from foreign countries . . . ."  n96 No other patent 
bill of the period contained such language, so Barnes' pamphlet provides persuasive 
contemporaneous evidence that E-23848 is H.R. 166 introduced March 1, 1792. 

  

The presence of an express provision for determining priority of invention in E- 
23848, but not in Jefferson's bill, is further evidence for dating the former at March 1, 
1792 and the latter at February 7, 1791. In 



 [*209]  April, 1791 the Patent Board unsuccessfully attempted to deal with the issue of 
priority when four separate inventors appeared to claim similar inventions.  n97 If 
Jefferson had drafted his bill after April, 1791, it very likely would have contained a 
provision dealing with priority of invention. This is particularly likely given that 
Jefferson had previously argued to the Board that the Board had no authority to determine 
priority of invention under the Act of 1790.  n98 

  

There is one other source of contemporaneous documentation that has been ignored 
by the editors cited above. This source is the Fitch Papers, an extensive collection of 
documents which include documents held by the Library Company of Philadelphia and 
the Library of Congress.  n99 Fitch believed that the White bill, introduced on February 
7, 1791, was the work of James Rumsey.  n100 But it is difficult to accept that any 
inventor, including Rumsey, would have proposed the onerous provisions respecting 
filing and publication in every judicial district that Fitch himself had so promptly 
objected to. It is likely that Fitch, not knowing the origin of the White bill, simply 
assumed that it must have been the product of his rival, Rumsey. 

  

In Graham  n101 and in Chakrabarty,  n102 the Court cited no authority for its belief 
that Jefferson drafted the Act of 1793, but in General Talking Pictures Justice Black cited 
the Jeffersonian Cyclopedia.  n103 



 [*210]  Moreover, some modern Jefferson scholars have taken the same view.  n104 The 
origin of this contention most likely resides in Paul Ford's 1904 footnote to the draft 
patent bill prepared by Jefferson in 1791.  n105 For the reasons set forth above, Ford was 
correct in assuming that Jefferson's bill (or something closely akin to it) was in fact 
introduced as H.R. 121 on February 7, 1991. There is no basis, however, for his 
contention that H.R. 166 and H.R. 204 were in essence reintroduced versions of H.R. 121 
which in amended form became the Act of 1793. 

  

Somewhat naively, Jefferson seems to have expected early in 1791 that Congress 
would act expeditiously on the new patent bill pending before it.  n106 His expectation 
was quickly quashed when the session ended without congressional action.  n107 With 
the new session in the fall, a new committee chaired by Hugh Williamson was appointed 
to bring in a new patent bill.  n108 The committee appears to have begun its work by 
looking at Jefferson's bill. Jefferson's letter of November 13, 1791 to Williamson was an 
apparent response to a request by the committee that Jefferson add to his bill a provision 
similar to one in the Act of 1790 which permitted anyone to challenge the validity of a 
patent in federal court for a period of one year after issuance on the limited ground that 
the "patent was obtained surreptitiously by, or upon false suggestion."  n109 Jefferson 
found the issue of incorporating such a provision "more difficult than I had on first view 
imagined."  n110 The lawyer in him could not resist doing a legal analysis of the issue, 
after which he 



 [*211]  concluded that "less evil" would follow if the law forbade such suits seeking a 
declaratory judgment of invalidity, but only allowed a defendant to challenge validity in 
any infringement action brought by the patentee.  n111  

  

When the committee introduced H.R. 166 on March 1, 1792, the actual bill was 
materially different from Jefferson's bill and was clearly drafted by someone other than 
Jefferson.  n112 Within a month of introduction, Jefferson provided his comments with 
respect to H.R. 166, although the substance of these comments is unknown.  n113 The 
fact that Jefferson commented on H.R. 166 is the most obvious evidence that he did not 
draft it. If he made any further attempt to influence the content of what would become the 
Patent Act of 1793, no record of such attempt has been found. 

  

The Act of 1793 was materially different from the bill Jefferson had proposed, 
although it did contain a number of the new provisions he had sought. Specifically, the 
Act of 1793 proclaimed that: 1) patents would henceforth issue on payment of a set fee 
into the Treasury,  n114 2) the petition would be for an exclusive property right in the 
invention,  n115 3) compositions of matter were patentable,  n116 4) the petitioner would 
provide the description to be incorporated into the patent,  n117 5) state patents obtained 
prior to the particular state's ratification of the Constitution were invalidated upon receipt 
of a federal patent for the 



 [*212]  same invention,  n118 and, most importantly from Jefferson's perspective, 6) the 
patent would issue when the petitioner conformed to the ministerial requirements, i.e., the 
system would now be one of registration rather than examination.  n119 

  

Several of Jefferson's proposals were not incorporated into the 1793 Act. These 
omissions include provisions calling for: 1) every patent to be registered and published in 
every judicial district,  n120 2) an unobviousness standard,  n121 3) a lack of knowledge 
defense,  n122 4) the withholding of a patent specification from the public until after the 
patent had expired,  n123 and 5) receipts from patent fees to be used to obtain books for a 
public library.  n124 Additionally, Congress failed to act on Jefferson's proposal that the 
Patent Act should contain no provision for obtaining a declaratory judgment of patent 
invalidity.  n125 While Jefferson exerted a significant influence on certain aspects of the 
Act of 1793, he did not author it, nor was he responsible for most of its content. 

  

V. The Jeffersonian Record and the Court's Other Pronouncements 

  

In General Talking Pictures, Justice Black was indeed correct in stating that, 
according to Jefferson, one of the rules adopted by the Patent Board was that "a machine 
of which we are possessed, might be applied by every man to any use of which it is 
susceptible, and that this right ought not to be taken from him and given to a monopolist."  
n126 But by emphasizing this particular language Justice Black sought to avoid the 
context of Jefferson's full statement:  

  

[A] machine of which we are possessed might be applied by every man to any use to 
which it is susceptible and that this right ought not to be taken from him to be given to a 
monopolist because the first perhaps had occasion so to 



 [*213]  apply it. Thus a screw for crushing plaster might be employed for crushing corn- 
cobs. And a chain-pump for raising water might be used for raising wheat: this being 
merely a change of application.  n127 

  

What Jefferson was actually addressing was the issue of a new use for an old 
machine, as opposed to the issue of a field-of-use limitation for an entirely new machine 
or process. While it is quite possible that Jefferson would have opposed field-of-use 
licenses, he never addressed field-of-use licenses, for such were unknown during his 
lifetime.  n128  

  

Justice Black also failed to note that Jefferson's only recollections of his activities on 
the Patent Board were published twenty-some years after the Board had ceased to exist. 
Even Dumas Malone, Jefferson's noted biographer, suggests that the principles Jefferson 
recalled in 1813 probably "were clearer in his mind when he thought about the subject 
long years afterward than in this time of beginnings."  n129 More importantly, this "new 
use for an old machine rule" was not incorporated into the Patent Act of 1793. Justice 
Black was indeed correct that in 1814 Jefferson suggested that the courts should adopt a 
rule that "the purchaser of the right to use the invention should be free to apply it to every 
purpose of which it is susceptible."  n130 Jefferson did so, however, only in private 
correspondence and made no public proposal of this kind. Moreover, Justice Black could 
point to no case under the Act of 1793 (which remained in effect for forty-three years) 
wherein any court had adopted such a judicial interpretation. 

  

The Court also engaged in a bit of hyperbole when it suggested in Bonito Boats that 
Jefferson considered this "new use, old combination" rule to be "a central tenet of the 
patent system in a free market economy."  n131 This Patent Board rule was not 
incorporated into H.R. 121, H.R. 166, or H.R. 204 and did not appear in the Act of 1793. 
If Jefferson truly believed this rule to be a central tenet of any American patent system, 
why did he not incorporate it into his own patent bill or 



 [*214]  seek to have it incorporated into the Act of 1793? In this regard, the Act of 1793 
did, interestingly, contain two of the other rules Jefferson stated to have been developed 
by the Patent Board.  n132 Thus to the extent that Jefferson - in some unknown fashion - 
may have sought to have this supposed "central tenet" made a part of the Act of 1793, the 
Congress expressly rejected it.  

  

The Bonito Boats Court was indeed correct that Jefferson, in 1813, argued that a grant 
of patent rights in ideas in the public domain "was akin to an ex post facto law 
'obstructing[ing] others in the use of what they possessed before.'"  n133 What the Court 
failed to note, however, was that two years later, in 1815, the Supreme Court expressly 
rejected arguments of the type that Jefferson had made.  n134 Jefferson wrote in terms of 
what he called the "retrospection" given to the 1808 Act for the Relief of Oliver Evans.  
n135 Evans' patent for the milling of flour had expired in 1805 and in the 1808 Act 
Congress effectively authorized the renewal of the patent for another term of fourteen 
years, three years after the original expiration.  n136 

  

Jefferson was fully aware that the circuit courts for Pennsylvania and Maryland had 
both held that this Act was not an ex post facto law repugnant to the Constitution.  n137 
Moreover, Jefferson apparently understood that the circuit courts had authorized Evans to 
claim royalties under his renewal patent for machinery installed during the three-year 
period when his improvements were seemingly in the public domain and continuously 
used, but only from the date that the infringing millers had been given notice of the 
issuance of the new patent.  n138 Jefferson strongly 



 [*215]  disagreed with this judicial interpretation.  n139 He acknowledged that the 
constitutional prohibition on ex post facto laws applied only to criminal law but argued 
that "they are equally unjust in civil as in criminal cases, and the omission of a caution 
which would have been right, does not justify the doing of what is wrong."  n140 In his 
view, the retrospective construction was "contrary to natural right,"  n141 and "[l]aws . . . 
abridging the natural right of the citizen, should be restrained by rigorous constructions 
within their narrowest limits."  n142 While these views would receive much sympathy 
today, in 1815 the Court expressly rejected such arguments and upheld the views 
expressed by the circuit courts. 

  

The Graham Court was also correct in suggesting that Jefferson's writings evidence 
an insistence on a high standard of patentability.  n143 Jefferson did indeed have a high 
standard of patentability, one that was probably higher than any that has been in existence 
in the United States for the past two hundred years, with the possible exception of the 
very restrictive standard of patentability espoused by the Court in the 1930s and 1940s.  
n144 Nowhere is this more evident than in Jefferson's view that Oliver Evans' patent for 
improvements in the milling of flour was a "frivolous" patent.  n145 Yet Evans' patent 
was one of the more valuable early inventions made in the United States and had been 
both widely licensed and widely infringed by millers throughout the United States.  n146 
Indeed, Jefferson himself licensed and used those improvements for many years.  n147 
Evans' improvements not only greatly increased the efficiency 



 [*216]  of flour milling, but, also produced a much higher quality of flour than usual 
before the improvements came into use.  n148 

  

Today, Evans' invention would clearly be considered an improved process for the 
milling of flour, although his improved milling process incorporated several improved 
machines. Under any standard of patentability that has existed in the United States (with 
the exception of that espoused by Jefferson), Evans' invention would be considered 
patentable.  n149 The problem was that in the time of Evans and Jefferson, patents did 
not contain claims,  n150 and Jefferson was convinced that patents could only be issued 
for machines and for compositions of matter. Jefferson could not conceive of a patent for 
a process or method of doing something. Nor did he believe that a combination of old and 
known elements could be patentable.  n151 As Jefferson put it, "if we have a right to use 
three things separately, I see nothing in reason or in the patent law, which forbids our 
using them all together."  n152 

  

Jefferson, after some additional reflection, seems to have changed his mind on this 
latter point and came to consider "any new combination of the mechanical powers 
already known, as entitled to an exclusive grant."  n153 Unfortunately for Evans, 
however, Jefferson permitted the wide publication of his view that Evans' patent was 
invalid because it was merely a combination of old elements (even though Jefferson 
admitted that one of those elements was new and patentable in its own right). Jefferson 
failed, however, to disseminate his change of mind on this point. 
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VI. Jefferson's Views and Influence on the Patent System 

  

To the extent that Jefferson influenced the development of the patent system, he did 
so through the incorporation of certain of his views in the Patent Act of 1793. But, as this 
article has shown in detail, Jefferson did not draft the Act of 1793 and many - if not most 
- of his proposals for a new patent law were rejected by the Congress.  n154 The 
Jeffersonian proposal that was accepted was the move from an examination system to a 
registration system.  n155 Jefferson proposed this for purely pragmatic reasons having 
nothing whatsoever to do with his supposed philosophy that "ingenuity should receive a 
liberal encouragement" as explained by the Chakrabarty Court.  n156 

  

In fact, the primary purpose of Jefferson's bill was to ease the burden on the Patent 
Board and the Secretary of State by specifically changing from an examination to a 
registration system and by placing the duty of preparing the description of the invention 
on the applicant rather than on the Board or a clerk in the State Department.  n157 
Moreover, Jefferson's bill expressly required specifications, drawings, and models of 
issued patents to be kept secret,  n158 which would have further reduced by a substantial 
amount the ministerial duties placed on his clerks in the copying and administration of 
issued patents. For Jefferson, this entirely pragmatic consideration was the crux of the 
matter. More than anything else, he wanted to reduce the time required of him and his 
clerks in the domestic duties imposed by the administration of the patent system.  n159 
He wanted to be relieved of the responsibilities placed on him by the Act of 1790 "as 
being, of every thing that ever was imposed upon him, that which cuts up his time into 
the most useless fragments and gives him from time to time the most poignant 
mortification."  n160 

  

But Jefferson soon developed doubts about the merits and effectiveness of the 
registration system created under the Act of 1793. Jefferson set forth his views in a long 
and detailed letter in 1813 which he obviously intended for publication: 
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[Patent] investigations occupying more time of the members of the board than they 
could spare from higher duties, the whole was turned over to the judiciary, to be matured 
into a system, under which every one might know when his actions were safe and lawful. 
Instead of refusing a patent in the first instance, as the board was authorized to do, the 
patent now issues of course, subject to be declared void on such principles as should be 
established by the courts of law. This business, however, is but little analogous to their 
course of reading, since we might in vain turn over all the lubberly volumes of the law to 
find a single ray which would lighten the path of the mechanic or the mathematician.  
n161 It is more within the information of a board of academical professors, and a 
previous refusal of a patent would better guard our citizens against harassment by 
lawsuits.  n162 But England had given it to her judges, and the usual predominancy of 
her examples carried it to ours.  n163 

  

Here Jefferson was clearly being disingenuous for he, more than anyone else, had 
been responsible for the change in the law from an examination system to a registration 
system.  n164 He was correct in the concerns he raised, but he could not bring himself to 
admit that he had been a major advocate of the system which he now found wanting and 
had been, as well, the person primarily responsible for its adoption by Congress. 
Jefferson candidly acknowledged that he was taking this opportunity to set forth his 
views on the patent law as a means of both justifying himself and distancing himself from 
the Act of 1793, "my name and approbation being ascribed to the act."  n165 

  

Contrary to the conclusion reached by the Graham Court neither Jefferson nor the 
Patent Board thought that it was desirable "that the courts should develop additional 
conditions for patentability."  n166 No one on the Patent Board other than Jefferson ever 
wrote or said a word on the subject, and the Graham Court relied only on the first 
sentence of the long passage quoted above from Jefferson's letter to McPherson.  n167 By 



 [*219]  taking this sentence out of context, the Court ascribed a meaning to Jefferson's 
words that was diametrically opposite to that demonstrated by the passage taken as a 
whole. Rather than believing that courts should develop rules of patentability, Jefferson 
instead clearly thought judges were ill-equipped for this responsibility. Moreover, 
Jefferson sought to emphasize the point in subsequent correspondence, arguing that 
"when so new a branch of science has been recently engrafted on our jurisprudence, one 
with which its professors have till now had no call to make themselves acquainted, one 
bearing little analogy to their professional educations or pursuits,"  n168 one or two 
decisions before inferior and local tribunals should not act as precedent to "forever 
foreclose the whole of a new subject."  n169 

  

Perhaps most critically, the Graham Court's assertion that Jefferson "clearly 
recognized the social and economic rationale of the patent system,"  n170 is belied by the 
historical record. While the Court clearly recognized that Jefferson had opposed the 
intellectual property clause of the Constitution in 1788 and 1789,  n171 the Court failed 
completely to note that three decades later, in 1813 and 1814, Jefferson was still not 
convinced of either the usefulness or the desirability of the patent system. In 1813, 
Jefferson expressed skepticism about the value of the patent system in the following 
terms: "generally speaking, other nations have thought that these monopolies produce 
more embarrassment than advantage to society; and it may be observed that the nations 
which refuse monopolies of invention, are as fruitful as England in new and useful 
devices."  n172 In 1814, Jefferson reiterated his concern that, on balance, the abuses of 
the patent system through the issue of what he called "frivolous" patents outweighed its 
benefits.  n173 Finally, in 1815, he indicated his displeasure at the manner in which the 
patent system might be used when he described an invention he made with respect to the 
processing of hemp and stated "as soon as I can speak of its effect with certainty, I shall 
probably describe it anonymously in the public papers, in order to forestall the prevention 
of its use by some interloping patentee."  n174 

 



 [*220]   

VII. Conclusions 

  

Jefferson was never enamored of the patent system and throughout his life displayed 
a marked ambivalence toward it. Significant documentation exists showing his early 
opposition to the creation of the limited-term monopolies called patents  n175 and to the 
effort he expended to administer the first patent system.  n176 Contrary to the assertion of 
the Bonito Boats Court, Jefferson was not "the driving force behind early federal patent 
policy."  n177 To the extent that such a policy could be said to have existed during the 
last decade of the eighteenth century, this policy was set by congressional enactment in 
the statutory framework. The rules that Jefferson said the Patent Board developed came 
on the scene very late in the tenure of the Board, were never published, and the extent to 
which these rules were actually applied is unknown.  n178 In and of themselves, these 
rules consisted of an interpretation of only one part of federal patent policy under the Act 
of 1790, namely, the criteria that should be applied to determine when an invention was 
"sufficiently useful and important" to warrant a patent.  n179 

  

A highly relevant point which the Court has chosen to ignore totally is that two 
decades after Jefferson ceased to have primary responsibility for the operation of the 
nascent United States patent system, he expressed considerable skepticism concerning 
both its usefulness and its effectiveness. He clearly did not believe that patents promoted 
the progress of the useful arts - at least to any significant degree. Indeed, to the end of his 
life Jefferson privately believed that the patent system more often served to permit 
patentees to obstruct rather than promote the progress of useful arts. In his view, nations 
without patent systems did just as well as those with patent systems both in the number 
and in the nature of their inventions. Inherent in this view was the supposition, common 
at the time, that the purpose of a patent system was to promote invention.  n180 
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If a patent system must exist - and one most assuredly existed in the United States - 
Jefferson believed that the system had to include certain rules regarding patentability. His 
standards in this regard were high - indeed higher than most Americans at the time 
thought necessary and, in some respects, higher than the patent law in the subsequent two 
hundred years has thought necessary. Jefferson recognized that the science of patents was 
a young one undergoing transition and development, and he was reluctant to have its 
early development controlled by judges who knew little or nothing about it and could not 
provide "a single ray which would lighten the path of the mechanic or the 
mathematician."  n181 

  

Jefferson's advocacy of a few rules of patentability is well known. These rules are 
known almost entirely because of the existence of a single letter written in 1813. What 
has only recently been recognized, however, is that Jefferson was the first to propose, 
albeit unsuccessfully, what has now become a basic tenet of the United States patent law, 
namely, that to be patentable, an invention must be unobvious to one skilled in the art to 
which that invention pertains.  n182 Had Congress written this approach into law in 1791 
when proposed by Jefferson, the subsequent history of the patent law would have been 
quite different. 

  

Although the Supreme Court has attributed the rules of patentability set forth in the 
1813 letter to Jefferson, he never claimed authorship per se. While Jefferson certainly 
favored these rules, and may well have been instrumental in getting the Board to accept 
them, there is some question as to whether these rules were original to Jefferson.  n183 
Be that as it may, Jefferson espoused them and, in so doing, anticipated a future trend of 
the patent law. For this reason alone his views on patentability under the first statutory 
scheme "are worthy of note" as the Court has indicated.  n184 However, Jefferson did not 
create the patent 



 [*222]  system. While he influenced to a considerable degree the content of the Act of 
1793, he came to regret the major change he instigated, the shift from examination to 
registration. When all is said and done, no substantive portion of the patent law, as it 
exists today, can be attributed to Jefferson. 

  

The Court has also chosen to ignore almost entirely Jefferson's restrictive attitude 
toward the enforcement of patent rights. The provisions set forth in his patent bill - that a 
patent had to be registered and advertised in every judicial district in the United States 
before it could be enforced, and that every patent assignment had to be registered and 
advertised in like manner - were exceedingly onerous requirements.  n185 One can only 
guess about Jefferson's motivation in proposing these requirements. If his motives were 
nefarious, however, one can scarcely conceive of a more effective means of sabotaging 
the newly created federal patent system. It is doubtful that this was Jefferson's actual 
intent, but there is little question that he wanted to limit the number of patents that would 
issue without actually placing the onus for such limitation on him or his department. 
Jefferson's later pronouncements that "an inventor ought to be allowed a right to the 
benefit of his invention for a certain time"  n186 and that "ingenuity should receive a 
liberal encouragement"  n187 are hard to reconcile with the impediments to such liberal 
sentiments contained in his patent bill. 

  

In summary, the Court's treatment and use of the Jeffersonian record in its 
interpretation of the patent law is materially flawed in several respects. In making 
Jefferson into an exemplar of early views on the patent law and the patent system, when 
his views were, more often than not, unaccepted by either Congress or the judiciary and 
were at odds with most inventors of the day,  n188 the Court has relied on a skewed 
historical record. Moreover, to the extent that Jefferson's views are relevant, the Court, 
through its use of excerpts, not infrequently taken out of context, has significantly 
misrepresented those views. There is little evidence that Jefferson ever "clearly 
recognized the social and economic rationale of the patent system"  n189 and much to 
suggest that he would have been just as happy if it had never come into existence. But 
exist it did, and while acknowledging that fact, Jefferson much preferred 



 [*223]  that the system be highly restrictive in the issuance of patents.  n190 He truly 
considered all patents, regardless of their merits, to be "embarrassments."  n191 Nor did 
he believe that the courts were the appropriate mechanism for developing rules of 
patentability,  n192 as the Court has alleged.  n193 On one occasion Jefferson suggested 
indirectly that a particular rule of patentability be offered up for the courts to consider, 
but as with most things involving the federal courts, he was skeptical that the judiciary 
was an appropriate or even a necessary forum for determining patentability.  n194 

  

VIII. Does It Matter? 

  

One may reasonably ask whether it matters that the Court, in interpreting the patent 
law, appears to have placed undue reliance on its understanding of Jefferson's role and 
influence in the early development of that law. At one seemingly pragmatic level, it does 
not. Regardless of the Court's rationale, the Court's interpretation is determinative until it 
either modifies its interpretation or the Congress disagrees and changes the statutory 
language. Numerous examples may be cited to show that the Court's citation to the 
historical record in support of a particula r legal interpretation is flawed, but this does not 
in and of itself make the interpretation invalid. Indeed, under the circumstances currently 
existing, the end result may be viewed as generally desirable by most neutral observers. 

  

Moreover, all history is interpretation. Most historians, if not most members of the 
legal profession, are aware that, as Professor Levy puts it, "judges always use history."  
n195 Thus, historians display an innate skepticism toward historical arguments set forth 
in judicial opinions  n196 and lawyers, who are trained as advocates, should too. Simply 
put, those who seek to rely on historical analysis relied upon by judges should be aware 
of the admonition: Let the advocate beware! As Jeffersonian scholars are aware, 
something can be found in the Jeffersonian record to support almost any premise. 
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Yet, on a deeper level, the Court's reliance on a skewed Jeffersonian record should be 
a matter of concern. Historians do not engage in legal adjudication, but judges do. To the 
extent that the Court deems it desirable and necessary to use the historical record to 
interpret the law, the Court ought to seek a facially neutral approach. As Merrill Peterson 
pointed out many years ago, Jefferson has become all things to all people.  n197 It is 
precisely for this reason that it behooves the Court to avoid using Jefferson as an 
exemplar of early American views on the patent law. 

  

Jefferson has left a complex and confusing record. It is not surprising that the Court 
should be perplexed by the Jeffersonian record, as indeed professional historians are. 
Nonetheless, the Court's selective use of the Jeffersonian record, frequently out of 
context, as a form of advocacy, creates a mythology at odds with the contemporaneous 
record. Not only has the Court significantly misstated and misrepresented Jefferson's 
views, but the Court has also materially overstated the relevance and importance of those 
views and ignored the historical record demonstrating that Jefferson's views on 
patentability were not those generally accepted during his lifetime. The nation is ill 
served when the highest court in the land relies for legal interpretation on mythology 
largely of its own creation. 
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