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circuit where the parties live; and there, where the witnesseg 40
known, and every circumstance calculated to elicit the truth i
accessible to both parties, ample justice may be obtained, 34

Now, therefore, I hereby certify to the Honorable Commissje,
of Patents that I have, after due notice to the parties, examine
and considered the foregoing case, and that the decision of
Office, awarding a patent, as prayed, to Henry W. Farley, is
reversed and his application for a patent is rejected.

Samuel Cooper, for the appellant.

A. Pollok, for the appellee.

WiLLiaMm BLAcCKINTON, AsSSIGNEE oF BeEwnjamin F.
APPELLANT,

s

ALEXANDER DoucLass, APPELLEE. [NTERFERENCE.

REABONS OF APPEAL—FORM OF—VAGUE AND INDEFINITE.—A reason of af
“ that the decision rejecting the application was against the evidence
the weight of evidence " is entirely too vague and indefinite to be €
ered within the provisions of the eleventh section of the act of 1839
substantive reason of appeal, * specifically set forth in writing." .

Su—8Hu.—No assignment of error can be regarded as sufficiently specific WA
does not point out the precise matter of alleged error with reasofEEs
certainty.

LIMIT OF APPEAL—MAY BE ENLAROED.—When the appeal in other :
had pursued its regular course, but it appeared that the i reason®
appeal” were filed a few days after the expiration of the limit of 8P
it was assumed by the judge that the Commissioner, in the exercise 005
discretion, had enlarged the limit of appeal.

PusLic USE OR BALE—CORSETH—TESTIMONY IN inTERyERENCE.—Whea U0
peared from the testimony submitted in an interference that the SPEC
in the case—the other party being a patentee—had permitted several
sons to make, for their own personal use and wear, corsets emb
invention, without restriction or reservation, for more than two oA =5
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ation was filed : [fleld, That his application was barred under
reason of public use, and that it was unnecessary under such
es to determine the question of priority of invention.

J., District of Columbia, April, 1859.)

y opinion, it is unnecessary to describe the improve-
dresses which is the subject-matter of controversy,
nt does not, in his reasons of appeal, deny that an
was properly declared, and thereby he admits the
ial identity of his invention with that of Alexander Doug-

ated on the 215t of April and antedated to 26th of Janu-
0. 17,082). The reasons of appeal, according to the
construction, are only two : First. That the appli-
as the first inventor. Secondly. That he did not in
‘abandon his right to a patent before his application.
is apparently assigned as a third reason, to wit, that
rejecting his application is against evidence and the
idence, is entirely too vague and indefinite to be con-
the provisions of the eleventh section of the act of
|substantive reason of appeal, ‘‘specifically set forth in
- It can only be regarded as explanatory of each of the
ously-assigned errors, and as declaring that on the ques-
and the question of abandonment the evidence
the pretensions of the appellant. While it was not
the patent laws to introduce into the practice of
ice refinements and technicalities of special pleading,
language of the statute is not destitute of signifi-
4, according to the spirit of the act, no assignment can
ntly specific which does not, with that reasonable cer-
i€h would satisfy an intelligent mind, point out the
of alleged error; and if for no other object, mani-
that the Office, in response to the assignments of
esent definite suggestions thereon for the consid-
judge on appeal, and if need be, upon a clear error
out, itself correct that error without the vexation of
* But whatever was the motive of the legislature, the
fit of law has been made, and must be respected by
t the peril of losing all benefit by appealing. The



624 BrLackiNTON V. DouGLAss,

Opinion of the court.

laxity in practice of appellants has been the subject of repeageq
comment by the several judges of the Circuit Court, and
occasion to an official letter from the late Chief Justice Crap ';
Commissioner Ewbank, dated June 11th, 1850, in which he e
quested that in all cases parties taking appeals should be notified
that the revision of the judge would be confined to *‘the ;
of appeal, specifically set forth in writing and filed in the (}ﬂiuj"
and to the grounds of the Commissioner’s decision, fully set m-‘
in writing, touching all the points involved in the reasons of ‘ﬂ-
peal.”’ ]
My attention has been directed to this question in the present
case by the response of the Office itself, and also by the argum
filed by the counsel for Douglass on motion to dismiss the appeal :
for want of specific reasons of appeal. But as two of the reasons
of appeal may by liberal construction be taken to present specif o
questions for revision, the motion on that ground cannot prgﬂit;,
The appellee has also moved to dismiss the appeal upon the
ground that the decision of the Office of December roth, 1858,
limited the time for appealing to thirty days, and that the appeal
was not filed until the 11th of January, 1859. It is perhaps not
necessary now to decide what would be the effect of disregarding
such a limitation if insisted upon by the Office. As this appeal
was probably mailed at Boston within the time required by the
Office, and having been received and filed by the Office on the
11th January—only the second day after the limit—and having
been certified to me as a subsisting appeal, I feel authorized 10
presume, from the acts of the Office, that in the exercise of &
wise and proper discretion the limit of appeal was enlarged.
Before, however, passing to the main point of the cas&
proper to notice the argument which has been transmitted throti
the mail to me by the counsel of the appellant. In thatarg
he has commented in a most unwarrantable manner upof
report and motives of the examiner in charge of the case;
cannot suffer such conduct on the part of a solicitor to pass !
out rebuke. No one has a right to assail the motives or !
of a public officer acting upon his responsibility to his fello
zens, and under the solemn sanction of his oath of officé, ¥
some weightier occasion for the charge than a supposed
course of reasoning or the announcement of a legal conelt®
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ie mind of the assailant seems utterly untenable. The
Court of the United States, in the case of Boyden z.
oward, 583, has said that “those to whom the people
tted high trusts are entitled at least to common
d are not bound to submit to the insolence or ill
those who disregard the decencies of social inter-
his remark of that high tribunal applies with especial
employment of offensive words in a carefully-written
, considered in connection with the facts of this
ints me in the determination to which I have come—
on the files of the Office, together with the other
e cause, this paper containing language unnecessarily
and offensive.
points made by the Office and presented in the reasons
ere as to the invention of Horn in 1854 or 1855, and
pent of the invention, by suffering it to be used in
ore than two years before his application. That the
ed in 1854 and 1855, is very clear, from the testi-
Adelie H. Newton and Mrs. M. A. Tibbets; and if
ic use for more than two years before Horn's appli-
his knowledge and consent, it is not material whether
inventor or not, as in either alternative he would not
to a patent. Mrs. Newton, according to her own tes-
e in the year 1854, under instructions from Horn's
ienceforth continually wore a bustle such as is described
cation. Mrs. Tibbets testifies that Mrs. Horn was
ing such a bustle when she and her husband were
Mrs. Tibbets at Dover, New Hampshire, in August,
under the direction of Mrs. Horn she made a
and wore them always from that time forth; this,
the knowledge apd consent of Horn. Besides the
of the article by Mrs. Horn and these two friends
m 1854 and 1855, the testimony shows that the article
to and worn without restriction by others, to whom
o municated it; and through all this period of four
mony discloses no effort on the part of Horn to
others the knowledge of the invention, nor to restrict
®r its use by those to whom the knowledge of it was
F any assertion of exclusive right or declaration of
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purpose to apply for a patent; and this was followed up by an.
open exhibition and sale of the article in his store in the wingee
of 1856 and 1857, and then, according to his own declaration, j
being thrown aside, and the sale abandoned, because he found ghe
article did not succeed and he had found something better
Without attaching any weight to Horn's admission to the wis.
nesses Smith and Leland that he had been selling these skine
from his store for several years, the above-mentioned testimony
establishes beyond controversy that the article, whatever it was
and by whomsoever invented, had been used in public with
knowledge and consent of Horn more than two years before
application. It is therefore quite immaterial that we should
the testimony to determine whether Horn himself was the true
and first inventor of the improvement in question.
But the counsel for the applicant seeks to evade the force of
the testimony as to the use of the article by these several pe
in public, by relying upon what Judge Story is supposed to
said—** that the use of the invention by a few persons as an act
personal accommodation or neighborly kindness will not vitiate
application.”” But Judge Story, in the case of Wyeth v. Stoné,
1 Story, 280, 281, is far from saying what is attributed to him
the counsel in this case and so often by others. The lang
of the judge is this: *‘ To defeat his right to a patent under
circumstances it is essential that there should have beenap
use of his machine, substantially as it was patented with his
sent. If it was merely used occasionally by himself in trying
periments, or if he allowed only a temporary use thereof b
few persons as an act of personal accommodation or neighbori¥
kindness for a short and limited period, that would not take awa)
his right to a patent. To produce such an effect, the public use
be either generally allowed or acquiesced in, or at least be unil
ited in time, extent, or object.”’ There is nothing in the lang
of the judge in that case which countenances the idea that &
in public of an invention which is unlimited in time, €X8
object, which is not temporary, and for a short and limited PE=
will not defeat a patent, whatever the motive of the InVERE
granting such unlimited indulgence to two or three frlen
rule, on the other hand, is correctly laid down in Curtis o8
section 53, that ‘‘the phrase ‘public use’ means use It ¥
and not use by the public; so that under the act, if th&5

1
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e in public by any person, (for more than two years), with
or allowance of the patentee, the patent will be de-
o, also, in section 297: '*By ‘ public use’ is meant
that is to say, if the inventor himself makes and
g to be used by others, or it is made by one other
with his knowledge and without objection, before his
or a patent; a forfiori, if he suffers it to get into
it will have been in public use.”” The Supreme
aw v. Cooper, 7 Peters, 321, 322, remark that ‘‘a
ion of the act, as it regards the public use of an
pre it is patented, is not only required by its letter
but also by sound policy. A term of fourteen years
sufficient for the enjoyment of an exclusive right of
by the inventor ; but if he may delay an application
 at pleasure, although his invention be carried into
he may extend the period beyond what the law
ive him. A pretense of fraud would afford no ade-
¢ to the public in this respect, as artifice might be
the transaction. The doctrine of presumed acqui-
n the public use is known or might be known to the
only safe rule which can be adopted on this sub-
stern a rule were wise and just prior to the passage
section of the act of 1839, surely he is without
nscends the indulgence of two years accorded by
s view of the law of the case relieves me of the
onsidering the competency of Horn as a witness, and
pzing his testimony and weighing its credibility.
of his testimony and that of his impugners, Le-
th, there is enough in the case upon the applicant’s
to reject his application, because he suffered his
pass into public use for more than two years before

re, I certify to the Hon. S. T. Shugert, Commis-
s, that, after due notice to the parties, I have read
d the papers, proceedings, testimony, and argu-
in the above-entitled cause, and I am of opinion

of the Office rejecting the application of William
gnee of Benjamin F. Horn, was correct ; that the
ngly affirmed, and a patent to said applicant must
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