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Statement of the case.

M M. C, CusHMAN. APPEAL FROM REFUSAL
TO GRANT A REIssUED PATENT.

ING TERM OF THE ORIGINAL PATENT.—Under the thirteenth sec-
et of 1836, relating to the reissuing of invalid and defective
i?binmllﬂmar has no power to alter the date of a previously-
dated patent.
M OF PATENT AS A CLERICAL ErROR.—Neither can he in such
the date of the patent as a clerical error, where it Appears
ceedings in the case that the antedating of the patent was n
et on the part of the Commissioner, made in supposed accord-
e provisions of the law, upon the express request of the
o accepted and acquiesced in the patent so granted.
IMMIBSIONER OVER CLERICAL ERRORS.—AS a court can correct
clerk in the discharge of his ministerial duties, the Com-
tents, no doubt, may do the same as to his clerks in correct-
clerical error in a patent, but he eannot thus correct an error
a8 to his power and authority under the law.
PATENT FOR LESS THAN FULL TERM.—The palentee is not
m the whole term of fourteen years for which a patent may
Under the eighth section of the act of 1836, he may waive
 part of the term in favor of the public by antedating the pat-
aanner and under the conditions there specified; and if he
4 in the antedating, and takes the deed so0, he is in like
3 1]: APFLYING FOR—LACHES.—Semble, That when a patentee
pon his rights for thirteen years, it is too late to seek redress by
No tribunal ought to encourage or countenance such
ce.

District of Columbin, August, 1868.)

STATEMENT OF THE CASE.

as granted to the appellant on January 16th, 1845,
irteen years, antedated to July 16th, 1844. This
de in accordance, as was supposed, with the pro-
of 1836, section 8, upon the written request of
that effect. The patent was then granted, to
b 1858. A few days before the expiration of the
July 12th, 1858, the patentee filed an application
g that a patent might issue to him for the full
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term of fourteen years from January 16th, 1845, s0 as to expire
January 16th, 1859. This request or application was placed upgy
the ground that the Commissioner had exceeded his authority
under the law in antedating the original patent. The clause of
section 8, act of 1836, in accordance with which the original pateng
was granted, reads as follows: “And whenever the applicant sha]}
request it, the patent shall take date from the time of the filing
of the specification and drawings; not, however, exceeding six
months prior to the actual issuing of the patent.”’ It was con-
tended by the applicant that while the specification and drawings
upon which his patent issued were filed within the six months
prior to the issuing of his patent, that is, in October, 1845, yet,
in fact, he had filed an application for the same invention long
prior to the six months, to wit,in 1843, and at various times
thereafter by way of amendment of his papers, so that his case
was not within the contemplation of the statute. He also con-
tended that the statute only referred to applications that had been
involved in interference. :

Dunrop, J.

On the 16th of January, 1845, a patent issued to the appellant,
William M. C. Cushman, for improvement in rails for railroads,
for fourteen years from the 16th of July, 1844. The application
and specification on which the patent issued appear to be :
on the 23d and 27th of October, 1844, but the indorsements.
on the papers in the Patent Office submitted to me, and the let=
ters of the appellant, show that specifications, &c., for the sam&
invention had been presented to the Office as early as 1843, &0
several times between then and the 23d of October, 1844, 35
withdrawn to correct and make perfect the specifications,
The appellant, in writing, by his letter marked “‘A,"” reques
the antedate, and it was so ordered by Commissioner Ellswo
for six months previous to the issue, to wit, the 16th of July, T
in conformity, as was supposed, with the last clause of the €l
section of the act of the 4th of July, 1836, although the €
specification for the same invention had been filed in the OFZ
much longer than six months before the date of the issué. &8
the 12th of July, 1858, the appellant applied to the present =g
missioner (Holt) to surrender his patent and to have the a7
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the reissue to confer on him the patent privilege
years from the 16th of January, 1845, so that his
wuld not expire till the 16th of January, 1859. He
ication, in substance, on two grounds : First. That
was a clerical error in the Office, being never asked
an or ordered by Commissioner Ellsworth, Sec-
by Commissioner Ellsworth, it was erroneous
having no power to carry the antedate beyond the
ber, 1844, or to antedate at all, except in cases of

ssioner Holt refused the application for want of power
for a term beyond the term limited in the original patent,
the judgment of his predecessor, Commissioner
nd from this refusal the appellant has made his present

the case of a clerical error or mistake in the Patent
ing out a patent. As a court can correct the errors
the discharge of his ministerial duties, the Commis-
tents may no doubt do the same as to his clerks.
' there is no clerical error, but if error at all, it is the
ment of the former Commissioner as to his power
nder the patent laws. The act of antedating did
from inadvertence or accident. The whole case
it was the result of the deliberate judgment of
llsworth in construing the acts of Congress, and
and assented to and accepted by the appellant. [t
» or he thought it would, against strangers
of July, 1844. (See his Letter ““A."")
~ommissioner Ellsworth properly construed the eighth
sections of the act of July, 1836, and his powers
 not now before me. The appellant acquiesced in
L to, nay, asked for, the construction given by the
i and although the application and specification
 which the patent issued, appear to be presented to
1€ 23d and 27th of October, 1844, the indorsements
and the letters of the appellant show that specifi-
tlore, and as early as 1843, for the same invention,
the Commissioner, and withdrawn at the appel-
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lant's request for correction and to make them perfect and cop.
plete.

If the appellant asked for the antedating of his patent, ang
accepted it so antedated, he cannot now complain ** non /it in e
velents.”' _

The act of 4th of July, 1836, section 5, provides for patents for
inventions or discoveries ‘'for a term not exceeding fourteen
years.” The patentee is not obliged to claim the whole fourteen
years. He may, | presume, waive his claim to part of the te i
in favor of the public by antedating it, or he may take a pates
for a term less than fourteen years, or he may seck prote
against strangers, as in this case the appellant seems to have de
for the time intermediate between the antedate and the date of
issue—six months previous to the issue—if in that time he has
made application, and is seeking, in good faith and with reasonable
diligence, to perfect his specifications, &c. (See the case of
Sparkman ef a/. ». Higgins ¢f a/., decided in the southern distriet
of New York, January 27, 1847, 1 Blatch., 205.)

If the appellant knowingly acquiesced in the antedating,
took the deed so antedated, he is in like condition. If he
ignorant at the time of what the Commissioner did, of which there
is no proof—but the reverse is proved—and has slept upon his
rights for thirteen years and more, it is too late now to seek
redress. No tribunal ought to encourage or countenance SUt
gross negligence. The public may have relied upon the recol
termination of his privilege, and have contracted with refe
to its termination.

If Commissioner Ellsworth antedated the patent against B
will of the appellant, he ought not to have received the deed s0
antadated. He ought to have refused the antedated patent, 365
have appealed from the decision of the Commissioner. B

While that decision is unappealed from and unreversed, €
the present Commissioner nor myself, on appeal, in my Judgmes
can disturb or gainsay it unless special power to do so is comierEss
by law. :

It is argued that this power is conferred on the present GO
missioner in the thirteenth section of the act of 1836; but WP=4
careful perusal of that section, it will be found to apply 1@ no S
case as this. That section covers only cases where the F=y
granted is inoperative or invalid by reason of a defective oF &5



CARROLL 7. GAMBRILL ET AL. 581

Sylinbus,

ion or specification, or by reason of the patentee
specification more than he had, or shall have, a
as new, in which cases, if the error has arisen from
-accident, or mistake,”’ and without fraud, upon
f the patent the Commissioner may reissue, for the
but only then, for the residue of the then unex-
the patentee’s corrected des-::riptinn and specifi-
no application to this case, and gives no power to
to alter the date of a previously-granted ante-

es to which the power does apply, of pure acci-
and inadvertence, without fraud, he can only
wer of reissue during the continuance of the term
e original patent. No power like that asked to be
present Commissioner to change the date of a
tely agreed on by the former Commissioner and the
be found in the fifth and eighth sections of the act
» 1837, or in any of the provisions of the patent
hl\re been referred or which I can find on a care-
. Upon the whole, therefore, I think Commis-
8 correct in refusing, for want of power, to correct
‘antedate of the patent, if there was any, which I

papers, together with this my opinion and cer-
g Commissioner Holt's judgment.

orton, for Cushman.

DAviD CARROLL, APPELLANT,
8.

AND S. F. BurGEE, APPELLEES. INTER-
FERENCE.

NOE IN¥ ANOTRER'S RIGNT.—Where it appears that before
arose one of the parties was aware that the other party
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