his combination, the effect of which Mr. Good-
ained, was reduced to practice by the ma-
C. Warner, at the request or by the order
of Mr. Goodyear ; so that it was in fact Mr.
Mr. Warner, who reduced the invention to

n shall be an endless or a straight apron, does
ple. The object was to have an elastic mat-
the calenders with the cloth intended to be
ne way does the work better than the other,
effects the object intended. Mr. Goodyear’s
rery was in 1842, Mr. Warner claims only
1843 Without deciding, therefore, the ques-
Mr. Solomon C. Warner received his instruc-
odyear or from Mr. Emory Kider, or from any
m of opinion from the evidence that Mr. Solomon
ot the first inventor of the combination for which
a patent.

Winkle, for appellant.
, for appellee.

ILLIAM CUNDELL, APPELLANT,
s,

KHURST, APPELLEE. INTERFERENCE.

AL EVIDENCE.~—The positive testimony of a eredible
date of an invention outweighs cireumstantial evidenece
doubt as to the correctness of the witness' recollections.

3., District of Columbin, May, 1847.)
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Opinion of the court.

Cranca, J.

Appeal from the decision of the Commissioner of Patents re.
fusing a patent to William Cundell because it interferes with an
application by Parkhurst, the prior inventor of the same in.
provement of a machine for cleaning sheeps’ wool from burrs, &,
the Commissioner having decided that Parkhurst was the firg
inventor of the improvement.

The Commissioner's decision is as follows :

*“The improvement in dispute between the parties is the applj.
cation of the zigzag or pointed guard to the furring machine,
The testimony of James T. Johnston proves that the said Park-
hurst showed the guard in question as early as the spring of 1845;
and none of the witnesses testify to its invention by the said Cun-
dell earlier than the summer of the same year. Priority of inven-
tion is therefore decided in favor of Ziba Parkhurst. This view
of the case renders the decision of the interlocutory questions
which have been raised in taking the testimony wholly unneces-
sary. February 2d, 1847."

From this decision Mr. Cundell has appealed and assigned his
reasons of appeal as follows :

**Although the witness referred to does testify that Ziba Park-
hurst described to him the improvement in question in the spring
of 1845, and at a time anterior to the alleged invention of William
Cundell, yet it will appear from the testimony on both sides that
this witness erred in his statement of the time at which this com-
munication was made to him ; for it is clearly proved by the tes-
timony that this improvement was made in consequence of the
imperfect working of the original machine and to remedy a defect
which was discovered after this machine was put in operation;
and the whole of the testimony shows that this machine was not
put in operation until the month of July, 1845, subsequent to the
time at which the witness testifies the said improvement was
described to him by Parkhurst. They therefore say, first, that the
improvement which was the result of and suggested by the defect-
ive working of a machine could not have been described beforé
the said machine was constructed and put in operation ; and that:
therefore, the Commissioner of Patents erred in giving credenc®
to the statement by a witness of a date which all the circumstances
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ed by the testimony adduced on both sides
‘the result of error.”’

arch 3d, 1839, section 11, the Commissioner
y before the judge all the original papers and
e, together with the grounds of his decision,
writing, touching all the points involved by the
to which the revision shall be confined.”
nvolved in the reasons of appeal is the date of
een Ziba Parkhurst and Joseph C. Johnson,
showed the latter a drawing similar to Ex-
hine called a shipper or guard, to be applied
ne.  Mr. Johnson thinks it was the latter part of
but says he cannot name dates. He fixes the
recollection of another fact, to wit, that in
khurst went out to Erie county, Pennsylvania,
bought fifty or sixty thousand pounds of wool,
Johnson's house for it, who sold it on commission
it that is his reason for knowing the time, and
ine before Ziba left Erie county, Pennsyl-

who is a merchant, appears to have testified fairly
 No attempt is made to discredit him, unless by
has mistaken the date of conversation. This is
- done by proving facts supposed to be consistent
y of this witness.

witnesses carry the invention farther back
er Stephen R. Parkhurst first departed from
ears to have been about the 1st of August,
of the time when the invention was first
e in operation, not to the time of the inven-
ssarily precedes it. There is, therefore, no
ncy between Mr. Johnson and the witnesses

)y Mr. Cundell's counsel that the defects of the
) Vesy street led Ziba to suggest the improve-

5+ But [ have not found any evidence that it
' the working of that particular machine that
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Syllabus,

B

suggested the improvement. Other burring machines had been
before in use to which the new stopper might be an improvemeny
and the defects of which might have suggested the improvemeny,
Other circumstances have been given in evidence tending to throg
some doubts as to the time of invention, but none which, in my
opinion, outweigh the positive testimony of Mr. Johnson.

I am, therefore, of opinion that Ziba Parkhurst has established
his priority of invention of the zigzag guard to the burring
machine, and is entitled to a patent therefor, and that the decision
of the Commissioner of Patents be affirmed.

Chas. M. Keller, for Cundell.
Geo. Gifford, for Parkhurst.

Myr. Fitzgerald, for Commissioner,

ALonzo D. PERRY, APPELLANT,
s,

SamueEL G. CorNELL, APPELLEE. [NTERFERENCE.

EVIDENCE—NOTICE—WAIVER.—Depositions taken without notice eannot be read
in avidence unless the other party has waived his right to notice and
agreed to admit them into the case,

SuM—>Su.—A notice from the other party to have the depositions produced
before & commissioner for inspection is not a waiver of the right @
notice, nor iz an offer to have the witness again before the commissioner
for cross-examination and the refusal to cross-examine when so produced.
The party has a right to be present at the direct examination-in-chief.

OFFICER OF THE PATENT OFFICE AT HEARING.—An officer of the Patent Office
may attend the hearing before the judge for the purpose of explaining the
decision of the Commissioner. He cannot be considered, however, &
counsel for the Commissioner, nor as advoeate for either of the partied
litigant.

{Before Craxcu, Ch. J., District of Columbia, July, 1847.)
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