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. \lr Bogess, Mn\"l ckhis: \ o slnw tlmt in your npmmn here
are hot‘eiiongh \'unlru\'eh\nl things in this n\-mhh( ation that would
)ushf\ onr not going ahead with the vmhlwnlmn and that there ary,

© possibilities, and’it has been divected to our: ultoulmn pmlmp-x “H\
conh'lbulur\' mfrmgi‘mont is one controv N\ml puml
states what the \ln isions of the Lourts-lyye. mmmmvml \nthm lwvn(
\N\N‘ C S - :
M. \F\\ E. \!\ dlﬂlcnll\ in nn\\\mmg tlmt h) i l\ug\'rﬂ is vather
the same ditticully Mry Federico lmd The: law is7in-n considernble
_state of confusion on that point.: nefer notto go into it because it
<718 going to b gone into l\unmrmw l ‘wlw\ u.,l\\' kunu\lmdv M\u ix mote
“capable of doing it than Vg, iy
On the other hand. 1 do very much fool llmt \\hvn\ the law j isina
very confused smm(um. ithis up to the Congress to elarify it. =
Mr. Routs. Do you lhm\( that this clavitienton is suflicient inw ords

the mannfacturersas (o when and w I\N‘o tlw\ um\ bo li l‘l\' 1o be
contrbutors to a pzm\nt infringement :

- lawyers in stnng,,h(omn-r the matter oute” 1t does nut go the, whole:

~way, but it is better than nothing, mul it \\I" lu\lp us in knowing what

the lnw i Ix insofad as it goes.

Mr. Rocers. The main ub)m'h\u S0 fnr. of (lu\ l\\gul pmfu“mn. as

1 understand it, is to have it clavified.

- Mr. Neave, That is. vight, sir, -

Mr. Roger. 1t is not =0 niuch as to which way it may go as (n how

far i mawmust act before he becomes n ‘contributor to nn infringement.
Mr. Neave. That is always a matter dopoudmg upon the f:u(s them-

selves, ' ,

M Rovn\s. That is all.

Neave? o ‘ .
Mr. CreMpeacker. No qm‘st fons, ’ '
M. Brysox, I believe llmt is all.
. Thank von, siy, g
Mr: Neave. Thank you, Mr ("lmmmm. B : .
Mr. BrysoN. We will meet i the' morning at 10 o'clock, gvmlvnwn.
(lhon*n]mn. at 4:10 pan., the heaving n\eu\wd to reconvenent 10
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ns [mmlod out by Mr. Lanhan, possibilities; that is, he points nul_'

Do you feel that the section here, 23|, ag it’is now written, actually - B

as placed in the seetion 231 to properly advise the legil nnl'\\“lun,nmt?

Mr. Nravee As to.that,'1 (hmk that tln\ will very ‘mueh lwlp lho

- Mr. Brysox. Mr. Cr mhpafi‘l\\r. dn \uu lzive miy qmw! ions uf \h. ’

and clp\vlupnmnl which is based upon the oh
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e destenay,

- [ | . |} uc/mu//un Do
e subeomi h-u met at 10 a.nyg Hnn. '()\v )h RnB . -
!mlu-o(hmnmm) presidings . ' ! l nsnn QEIH""V

AL,
Mr, Buvsox. Gentle i, the munnmm'»\ull U)!m‘ ta order, Wo o

want to make as muel time s possible o ayodue to llu- fyet. |lml some
of the gentlemen have come great distange,
Mv) \Imu-r. mlum-l fm (nlcn \fml\n Co:
, lwzudl o

PR

'(lnl You \\11\( to ln\

ATENT

r\lr. .\Imlm. \lr. ( lummun my name is Hnmhl \I«Nur. : ()n ln\h-ﬂf
of the patent commitiee of the Airerafy lndustry Association Pask’
- leavie to file with the committee n <hort” stateiment fnr the u\curd on’
cthigmattér, 1 have alveady given copies to the clerk, " . -
- M, Brysoxn. You are fumxlnu \n(h and have n--ul the lnll lm\c -
you!
Mr. Mosier, T am not n p-nlunl lawyer, and 1 -nfrqul 1 do hot”’
Know much about the bill; lmt l am told by our people that thix s(.ﬂ@
ment approves the bill, 7
My, Brysox, And you h-n" nhmd\‘ \ulnmttod a ~t'|tom('nl FRE
M Mosien, - Yes, lh-n'(n ' o
- { The statement wfmn-d tois as fnllmw )

, \‘

.

NTATEMENT oF \n«uur Inme crmr.\ \“uum\ vy \uu.n\ l..v\«-‘ -
Wasnivemy, b CLRi LR o

'l‘ho nlreraft Imluﬂr\ iIs n nmnu(m-mrrr
Industry. 1t prodiees hizhly technieal pr

s

o,
ug lmhMr\ hut it ig also mmr-urllm
wucts by virtue of continions researeh N

anging needs of s Fystomers
both Government and commere il This Industry tluctuantes ontistder 'Il{h' in its

sire mull n-:nn.-uum- o other flustries, lhmn:: peacetime {t-dops not mnk
nmong the larger Imlmlllvs mul the ln«th\ sy i
v whole

T i :In ix n\mpuwd of many

A commlttee of rvprc‘\«-m-nhq-\ of unn

! nfmmn‘r\ uf |in‘r-\ﬂ -m-l ni rafl

fomponents has reviewad H. R, 3760 and also all of the previous drafis’ rsh is
believed that the followiing suggested changes will strenjthen o:hung la and
Will result o indireet savings to Gov n-rmnvnt nml to Iuduslr\ » :

Section 100, Detinjtions AT

Delete: () The ferm “process™ lmlmlm uu-thml. am) A New use .-( a knu\\n
]m:nws machine manuacture, composition of matter or ‘waterial,

Comment : The detlnition of section W00 §s, tody hroad, 1t wie ob imN\"
lulomlvd to mvn-l\' cover- nm\ use of clwmlv-\l compound witheut alteri fon_ or
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\
v!mm. \ in the ‘nm;mmul

¢

\-! it nmwmu in the Nll |( \\ nnhl mﬁ’:-r mn MW tise

!‘nm!. aw i the past, as to wh l|mr \\h houpe- nmounts i inventioy,
\wunu IO Tnventiong |\:\|N|h||lh‘ Al the follow g vxmh.mvll
ALY lu'n an apphication for patent jinelades @ wachine amfa provess perforined
. I"Q the maching, even thaieh the mm hine ean perform ne othér process, ad the
provess vammwt:be petforinat by ‘any other maching o he inml, clidms (o the
* processpateds claimg to the e Wit Tor performine {he provess mny. e present
fn llm SRS ﬂm\lh Ation nwdt the u\\ha\\qnvull\ tesnel slnate patent ™
. "% ‘opnent :The ml-lmnn uf thiz pm.u:rnph will perndt nniformity of mm edure
S AN The sey ety o mnining divisfons of the United 8tates Patent Oitlee, \u
:\m\lh ang is n.-qm\nm confronted with the vequirement to file separnte .n'plh -
ton for invention e rerly beeanse his orfeinal nmllh'mh fnocontnins: .llhn\ 1y
the Invention expressed g the form of “prﬂc vss o Cmdthed ™ and in e form
Cof Sdeserintion™ of the pr% Gle or nuching for earey ing ont the neie Pripess or
facthnl, . The practiiE n the Patent Ofee i not nuiforny apd soine exauiners
ety lmw S mistaken blea g s fmproper “to prvsmit cliim to e methoad |
©amd :\m\nrmu i the sne applivation o en thongh only one invention is.pruwnt
or it vnly one iny \\mh\n s present, they ventend that the applicant {= not entitied
S0 bath fivias of elaing i evpressipe the inventien, Uhe Jropesed pavngraph

.
4

Sy At stugde applieation,” .7
Revise pavagvaphe ik gmd () (o insert the huu.\n\u‘ I italies: -
) the faventfon weis publicly- khowyor ,mhlulu us;d by vihers in ll|l~:

Tforeign voantey, e hivh publention was avaibable in hix umuhu before the lu-
vention thereof by (hdapplicant for patent, are
T the fnvention was patented or deseribed o any |~|lu|ml puhlh'ulnn m
this v any fnn\im \‘mnm\ fehich publivation aeax on-nlubh AW thix coninlrg or
in pnNh nse pl on sate fncthis coRpey mere than one \mr prive o llw dute e
\ln\ AFphivation for patent in the United States, o
mthenge: Many publtvations foreign fo the Vuited \hm‘e nre not :\\nnnh vt
the American inventers lm‘:\nw the pubtications lutye not bheen .-\mnlml outiof

C Rwssiag both duving times off war and ppace, “Thvefore, the Ameriean inventors
T oshinld not e penatized or Newmd by the teat of the pnlvlh-mlnm Ahilel are not

and never h‘no been availaple h\ thix countey,  The Amerle nn/pnlvnl systeti

i insetded (o aneouraee new jdoy plnmuvm h\ nnking infor ntion pn the mn\nml

invention avaiiable (o the pibliv to add to the common fund. nr/h'«‘hnh al know-

lovtoes The Xmeviean h\\-\mnr shanhdamly be chaveest With gablic know tedige
and pudlie-use by others i establishing his viehis oo Unlt Al Ntntes pmmu

Likewis e shonbl only be climreed with knowlmlae of” prmuzl publieativug in

forviaw Swntvies w hivh are avatiable fn this vountry ’ .

Co= Nevtfon T0R Condithonx for patentability nuuuh\imw \nl\ et nmlh'r' R e
thiz paragvaph (o hm‘r! he L\m.\mm\ in h.\lhw and (o Alolete the stele \u\n
langnagvad . - .

A patant may aot F«V Lobtatned though) n'fmn ¥ op -m-l red invalid when tlu\
Jinvntion % nop” Tlention iy diseclosed oF doseritnd in thy prioe art set forth int
wevtton 102 of this title e the diferencey between the yibject matter souglit o
e pafented and thag prior art greosucl that ghe subject matter as a whele
Dvould havee boek ot §oik] involtvd more than the -)/'umnu kil of the art at
- the time the h\wm\‘\|‘\\ ay mde Lo o persen Ty iny/ordinary skl tn the aet 1o
which said subjeet @ atted pertainsg v.n.\m.n»m}« \lmll uut be vexatived by
U’m mantierin which the h\\ enthm was made,

T Comments: The ey iston'in language hprein pr.(pn\w! LY Iuh‘ndml for elartien-
/ (i.\n These comditions £ p.m\m-\hiill\ sfnee the \ relafe to “a patent” wnst
APPLY 1 the obtention orrefigl of a patent by the Patent 00K or the cotschilveea-
trons of A Judiefal tribunal W DAY or nvalidiey, CThe conditions shonld be
Ahe same in clther ease, '\‘hv-*q\\snd haee 'h‘nrr'mmw the g,lmm.lu* q-‘pn“m‘d
T to qualify wWhat “wonlhl have Been i fons™ l-: intended towenn, -
o Reetion 120 Spevitieationy h, the nrm lue of the tiest’ p.trm.mpl\ substitute
- Tpreferned” for Chest ™,
L - Cumments: An appllmm h\dh{-mw h\ hix \|u\‘lﬂcull«-n at tho nm« of. ﬂllnx
.. Mg applivation what be then constders thys hreferred” mode fur’mrrgim. ot
“hix invention to be but it m“ e very diﬁcult for m to deterwine at this early
daro THAT AR The “best™ mq. o, mul a mN:\k« n Judgment ul the time M‘ ﬂllm.
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of anyephl-waterial or e h\u- aml ¢ Nfs ds 0 question: thiag shiohl e fert |u the
) : o Npen {he llpplh ntion g”..,] in the United \hlll'ﬂ S

Cns followa
o i, and issue atents te Iw:nl representotives of decen <l

Jtermennd owtitlons applicable (o the thv entor,” 7

A‘ A e z \ Slusi W v Y |n. Y < [ » \ .
\"l Anction the fin ll\ ‘ 0o \\“ l‘h s 2 [} -|| ‘ “““" ‘ ‘ |n|l‘i t ll“ v In ls H
‘ ". ise ““ " + """ 5“"'(‘!" (‘ 'l' i"\l ot ""‘ Wy l’ﬁ

Revtion 12 Conditfons fuy 1\|h‘nh\hnn\ novelty and !gw of right to pnlvnt i

conntry, we patenied or ‘l\-ujn\ml i any printed - publication, n s or Y

g 1y & e ny mes of wnr and,
. the.countries of dricin, A example of this i Germany in ¢ ; copdings, nelmding it fond,

prior fo the present: practive,

uf the decisions of the. lnlh-d \lul S \;nunm- Court in k]

PATEST Law wnwlm*rinx _:\\n uF\Nu\' s
- R o - - : : .(
ne to the “hest™ puale lmc lm-n fumul very t
' 8 rnnhlvwlﬁv In 4] e riy
granted wmler the pitent, and also” iy some, clnmﬂnne in ‘rc:g:i:::";l]'i:::. :-'d:':
-
Vewtten II.‘ Peathor Im apav m of lnu-nlm Rey len nw purn:.l:n.pﬁ m n-~ul"
Fhe ¢ nmml«h-nm mny- rw'viw nppllwnh-ne 0 | fmm hmuml ulI Inunnru

. inventors gam
nler deeal inenpmeity, upon complinne ¢ with {he rw;uirvnu-nh nml nu llnl‘ 'e::.l;?‘
e

Cominents: The nmendment. sy
grested iRt {his s cw liu
! ) 1y 3] i\ h-t nire .
the degal n|/»n>q~ut~nlhv of nn fusane or nlwwlvnl iuu-m-»r ter mlt fnl}r'"n.\":;:dl"
un\--n H_\‘ for v\muplv. enrexing ont the prod ‘eilire ouflined in wcnv-n ~'|ux' !
Spetfon L Contidentind <tatus of nm-h. dtions - N n parigraph as fnlln\\
PendMig applicatichis for patents may be printed ang published by the
nﬁl\;ilunlt;r. ullllu- reeptest mul at the expense of Hm applitant or ow ner. -
Slication shall bave the. stme (-ﬂ'wi ﬂ~ )m s~
nw nte
section U2 ver of thistitle” . . l lﬂ" "' L ”w l'urlm“ “f
: m'nluu mxl' This expedicng x'muhf e m:m H-lv 0 mnrM-- au applicant: (n dNU
ciate his application gud any in onnun therevin o
A) "'v Y
”"w " l'"h“‘ T, } tined m Athe publiv. At ang

[ c-m~

mnl Wi illm ¥ wm Q‘O'Ihllll\ !m lu-lm
1.' l||l']|hl|~. ufu- he B 3
mw"”“" “the que slhm of prinrin 0(
C ;'mllu'nl\: v mhu llu- present prmth o the |rrm rt n\npmu-r Iu-x|r~ nu-nnuc
tn the interference procedure w hich he has set up belween: the prarties i Iu- have
Prtent appHeitfons before him' for the sme or similnr subjeet ninge T 1f the !
interference has beeti sot, up in ereor beiween, the purtics Torany oo of « sevefal

Serreasens e the ¢ u:)‘ muy net rend npon the dise losures] the prnmu\ cxmminer

whu e thl~ vrfor; 8iting n= - In nring v\mulm-r in ancitlary iup‘vﬁ‘u-m ©
rlml‘c‘l""z\ N In effect; n-\ic-\\ing his own. previens dec ision aml passing Hpwen
s own error. The |'rn|m~|'tl amendient reqnires thnt sinh review lwe fwfnn'

S the Board of lm;-rfvn-m w m{uiuvm fo:ensure that” Horeview ‘of a bm-slinn -

anctliary to priority of inv mllluu shall be-heard by the sme tribmhal respunsible *
for des hllng the primnry gu li--n Ity be argued that s W ame nlnrg ;m:- o
Is declded adversely by e Jrimary eSaniiper
nmlm the present prae tiee ean be reviewed nt tinnl hqﬁnrmc 1t \Imuhl thish e
pnhmwl vt that this is net nn adequate answer by mitse: the perrting 1o Saeh :m
terference wre put to n tremendons nnnecessary - expenditnry’ of titne and
_money vontinuing the fngerferens e after the ¢ ‘!n-mmus deei mnu Ay e pritoary

oevaminer tnordeg to got his rase o fininl h!"ll’llu.’ to obtain sie h,n review - Many ,' '

Interferenies to—whfioh Inventors are subjected by the Phateiit Office and the -
years'of delay that resalt frony his applicationn beime ln\nl\wl inan interferende .
cortld e avoided i g ‘pPromgt imlic ind Feview voild be b 1] of the mnn--u\ at an
varly staee indhe interforence. The Patent 0k oWwelthl‘save in time and Juetiey
beetinse the -Board of Interferene e Fxaminers ‘conld hénr vl defe numv intef
ferences at g stoga when the, Woare very simple and thé issues Slear rathe t thun
at the tipal hearing stage where the reconl s \ulumhums and mast 3 resul and
the i“m'\\llnmu:hl\ confused by sueh volimineus rrurnh atid testinesiy.

Motiohs have been e ard nnd dee fded 110 the past by interference esnminers
Faperienee shiows that Ilw lu'nr-l .-r hm rfrr- nee,
l aaviners s thes proper plma- for such hearings,

TeNevtion . ltl l'lw almer l‘l'th' the slri( ke n \\nnl-: frum The \wuml |mmcraph
us fnl‘hu) . s

*In thqummvr nuy patentye Lor umrlh mn] way diclniin or ulwlh‘\u- for Hw

kmhlh- the Shtire term, or Nll\\h‘llllill'l' part uf the h‘nn of the pnh-m zranted

or o be grmited 3 SR
h-nnm-ul'. lhy seeoml” paragraph., ruu Ny nppl\' to n "|mu-mn-‘ and to a
STatewt Uhe un.n ndment s, len-furt\\rwunrnl as- it isOhvieus that o patent®

= lnwmmh-tl lm\ ne-ce rmin lermn” oikdn ofher words: the term eannot. be
determined at that time, )

\o\‘c tion 211 Ownership; lwicmm-m s Adda \\'.tmlrh;»rngrm:h as follows s
“The ussiznor of o patent xhall not be perniittedgo deny or contest, ditectly or

fudtrectly, the vatidity of such partent ; and a leensed muh T a patent shail net e’
permitted 1o deay or contest, qllrn 1y or hulin'uly the
the duratlon of such Heense,™r T e

li«hf\- of such patent Tor

/
1o nullify the om‘-t
N f«-lhmmg v-uwt*

A /
Comtent 1 The purpose of the above prngmswl mldllmn

Steh o




116 PATENT LAW CODIFICATION AND REVISION
Y it Pape v. Marcalus Manufacturing Co. et al, 326 U.‘S?Mth Sup. Ct.— -
gomx? g:pe&(i?. S. PQ 148, ’and o cGregor v. Westinghouse Elcctric and™Manufac-

“- turing Co., U. S, G7th Sup. Ct—9NL Ed. T2U. & PQ2L .. ° SR
~¥ " In the first of these cades, the Supreme Court permitted Marcalus the pateutee =
 assignor, to deny the valillity of his\oien patent when sued by Seott as assignee for
infringement of the assiyned patent,  Thervby-this decision upset the dogtrine of - “
" estoppel which had been in effect in the case law.for many years-and probably has
« opened the door to the possibility of fraud in dealings be(wec:n the assignor and
< assignee of a patent. - In the McGregor case, the,Supreme Court permitted the
Westinghouse Company, McGregor licensge, to assert and. context the validity of-,
the patent under whick it held @ licenze during the term and life of that license,

thereby vitiating and,nillllt,\‘lngf'nqpphe doctrine of estoppel that has bee‘nvp‘a’rt L

of the case law for many, many years, \'V .~ - - R -
Section 212, Joint owners::  Revise the'paragraph as indicated: . . . ¥

+-In the absence of any ‘agreement to the'contrary, ench of the joint nwners of e

A patent may make, use or sell the patented invention or may grang licenses or

. " . ussign Mis interest without the consent of and without accounting to the other -
- <owners.. [but neither of the owners may grant licenses or nssign- his- fnterest;

" " or any part thereof without-the-consent-of Thé other’ owners. or without aceount-

" ing to them.}" XE . et R NS

o _-.%omment:ull‘be. revisions_in_this paragraph are required to.resolve the mm-,\

culties often encountered in ownership of a patent, where one of the joint owners

is dbsent, missing, or hos(i!e to the other joint owner or awners.” = .

- Section 231.. ln"mbg)emﬂ;t"ﬂt patent. v(%(_w . .
= " Delete paragraph (b) as follows: : - . : -
"= (b)Y \\’l?:ever actively ‘induces_infringemenit of a pat ot shall be:liable as an

- infringer. -~ S . o . ey e L

T Con;‘x:eut: (b) i Subsection_ (5} is too broad in Its scope and.too vague-to be -
.% administered properly withGut doing an Injustice, ' For example, no_one can tol,l}\__ e

;- what “actively induces’”means or how much or how little may be e in th(:' e

" regular course of business without fear of being accused of “actively ind ing?-

" ~infringement,’ The remainder ‘of the gubsections of this section scems to he
- _.sufficient to re-establish the doctrine of-contributory infringement.

©7 7T Section 242, sumption of validity ; defénses:

.-

In the' first line of the para-: -

-.. graph under’ sup—mm”graph—( 4) correct the typographical error “of” to “or” and
from the sixth’and seventh lines of that paragraph, delete “‘or, except In actions
in the United/States Court of Claims,” . . R . .

. 'Comment{ There is no reason to except actlons in the Cogrt of Claims from
- . this-requirement that the party give notice of the patents or publications that ,
" will be relied upon in the trial. It is more important that this be done in the

Court ‘of/Claims than ir some; trial in the Federal Court because_lx{ the Court of :

a

5

- Claim: /some patents. receive their sole adjudication. . )
o STATEMENT OF JAMES E. ARCHER

{r, Bryson.. The ﬁ\}st, witness on our official calendar today is
r. James E: Archer.-. - \ S S '
Mr. Arcrer. Mr. Chairman, from the committee of the Connecticut
~ /Patent Law Association, I merely v&nt to sny that we passed a resolu-

/ tion which”gave Mr. Ashton authority to speak for the-association,
“and since. he has carried out that authority and has already said so
~ much and so-well I tltinl}\J. need not add any more to his statement.

- I was asked by our association to be here and to make known our
support of this gill. S N T S

~ Mr. Brysox.. Thank you very fuch.

" Mr. ARCHER. Thtm£ you. \ e - . , :
STATEMERT OF L J. FELLNER, MANAGER, PATENT DEPARTMENT,

. DR, S@QBURY?& I.ABORA\TOﬁES, CHARLES CITY, Iowa
" . Mr. Bgrson. Our next witness is Mr. Fellner, of Charles City.
° Will you please identify yourself! = = ' .

" - Mr. FruiNer. My namé is I. J. Fellner, manager of the patent de-
. partment of \the Salsbury’s Laboratories, Charles City, Iowa. -

A _~forth. ST B
& S e . i S . P
. I'hat is the wording in the n

7 Brothers Seed ompady V., Kelo Inoculant Company This was-a =

o ‘special p

"+ However, the statute actually reads:

- . PATENT LAW CODIFICATION AND REVISION & . 117
%Ir. Brysox.: Do you have a prepared statement R oo
xii't;lstl‘;.b {.‘LI..\;J[! No, sir; !tlm\'a xxt»t,’lkl just want to make a few com-
e & VWould you permit me to talk on sections 3¢ ¢ '
, (. 77 Mr. Bryson, Very well. T Tions 101 and mf”

#o- Mr. Fl:u..\l:nOf course, these éonuneiits are_comments rather in

- the way of:suggestions_for Improvement than: criticismi; and ¥ just’
whnt to point out to. you\t-he difference between the old languaee i
".&.?L‘Jan’dthﬂnel versionin H.R.3760, + o o ST

_As far as section 101 is.concerned the Innguage‘in H. R. 3760 r

, ir as section 101 is.cor ¢ { - R. 3760 reads

. s follows: W h(ﬁ{'_?r’lll’\‘t‘ 1ts or discovers au?_v new and-u: ess, -

Eadn . > S INVENLS or i seful process; -
#machine, manuficture or romposition of matter, or anv new: ;i‘ml‘ use-

/- ful nupr(n'enng}}t f\tifi}:ru)f,%‘ll_lzl)f‘o:l)(:l:fly"a patent- therefor,”™ and o

. N .-

“That | 1 ew proposed bill. - \ R
“ow in the old bill, H. R, 9133; there was the additional ¢ ualitien- -
tion as to what inventions ave: . BRSNS S
/“An. invention-CEHe nature of u discovery” iwmiunii&l in C anyd usefnl
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S adiseovery of 2 prineiple of nature may likewise be the basis of o
70 patentable invention, . S R PR
S M Cremeacker, Dok not the langmiagre of the pendinge bill say.
*whoeverdiscovers anynew and useful progess, maclhine, nana faetuee,
or compasition of nmtter” may obtain a*patent coverjng itd 1 would
think that would specifically cover_the case ygrareferied to, - A,
if the Supremg Conrt has, biterpreted the words as you indieate,
do not s how including that languagee in the parngreaph.wonld causp
. them to make a ditferent interpivtation.. . -
Me, Friexm U believe that the Supreme Cowrt in that partienlar
~eaxe did not interpretat in thie way the bill here oviginadly contem-
“)l:m\d.. 1f the law had been couched in sueh languangeand if suche
amnigee had been bofore the Sapreme Court, 1 beliove o ditferent
decision in . Funk vi Kado would have been venched, - beenuse the
-7 Suprenwe Conrt undor such langunge would hnve recogrtized invention
©inthe evidenee of discovery as it was, however, the Court was able to
hald that a discovery of a law of Yature is not patentable if the prac-
tieal :\p‘)licmimr thervof is so simple that, as soon axdhe discovery
was made the practical application suggrested itsel 0 I 6ther words,

patentable, - R - o
. But if you o to the point of adding that an invention in the uature
= of adisovery, eibodicd ina new and useful avt, or composition, that

W0 you can give a_practical embodiment to that particular pgineiple

; . . .- - ey : “ A .
v that this-was the original coneeptof what is provided -

it is not an invention, but just a discovery, audi a - discovery is not”

> of nature, such as the discovery of the usefulness oTa patticular drug -
which nimdar certain conditions voan ean incarnorate in a naw and neeful ™

N
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~Teomposition (hat such an in{‘?ajjun;éliy by ']'»;ilnvll‘l‘mljr.l: believe: i..lli;t"'

Srould-afford ndequate protegt (»Q’i‘t,tfcr(liij‘«pliunmm"n'l'im‘l‘ilulus( ry.
Cee Buvson, Will yon made Gif te (he nest paengraphe—©ag time ©
Woeapiimr shorts 00 E oS0 ST e E A e
M Feaasen oAy far ns_&ecH

M s Concerned; the old version

Lion in the following lnngunge

Cin HROOERS provided Tor alijective eriterincin evilating the inven.

Pathabliley ns to this condithon— P h AP
rqfvrrmg,tp_lh_u prreceeding prengraple— S~ :

::(I“:::ﬁ:u\l\\ulh\ lhc‘. ""m,"‘tr n \._’\'hlt',l? :.fl'lt h ,‘.""'7' ribution wny I}Mp been qc‘cn-u:;",
I .m.wti}(\!hul isn the new version of 1 IR 3760 the \\"(»h]»‘ﬂfl‘l’uh\(:/i‘-r -
ability as tothis-condigion shall be determined by the mture of(the ¢
contribution to the wet™ have been omitted, | And, T am asking poyself
whether this deletion agnin’is (o be understood ns nmere reti<ion of
Anngunge or whethier thecommitiee thoughi that the original wording
was too brond Sl that aetually the inventive standards should be'set,.,

in necordance widhy for instanee, suth type of decisions s those intfhe

Lo o R - ; S, . B o o
N~ w el er - . e i T T I P . a ' o
Iu\ﬂl‘!g detertnined by the nature _uf;llw contribition to the art, and shall not

Great Mthantic case recently réndered in-the Supreme Conrt, - s
Lquestion whether the manuficturer is suflicient - protectad under
the Inagunge as formulated Hirsection 103 of the new all, 1L ROBueg

N

~what does it  menn that - patenfubility shall not “be negatived by the

take caie.of,

Dbeen accomplished by single inventory it wonld jiastify the conelusion._

manner-in which the invention wamade . :
I raise thix quiestion of inferpretation in view of n decision that was
rendered by the Sn|‘n'vnu~.(‘mn't".!"\'vn o, wherein it was ield that no
invention was munde where the snme was the prodict of orgavized -
reseatvh, in other worids, ovganizéd researelsgel ns ina big hhboratory,
where people are gjven verfilin assignmnts nind everybody has o litt)a ™
l)iwu of the jobs to work on, ‘The f‘unri"suhl‘Iﬁiuf,;l;xul the iuvention- -

that a patentable inventjon is present.. But i it s the product of

organized vesenicl *We eannot recognize it as'such,” >Now, if this is

merely meant by—— . T N

~ Mr. Buvson. ’l’hi\t_.i.‘s- what the langunge of thie pending bill secks to
. . . EE N : N "

Me Fruser, Yes; l}n the lnngunge does not take care of the situa-
tion, for inktance, wheren nan has vrecognizeda need of long standing
in an indusgry or in some other field, aud has for that problem-found a

solution which“looks to everybody very simple, yet for w hich the art - .

had been waiting formany yenrs. 1t took, for instance, 20°or 30 years -
to ‘bring about the merchandise handler i the Great Atlantic ease,
which novelty was immediately accepted by the public and saved the
people in the self-serve-stores a lot of expenses and manpower, and .
mereased the daily eash veceipts by 33 percent.. "This is n meritorions - °
vontribution to the art; where the facter of convenience is the signifi- . .
cant eriterion of invention. Tl : N
Tu that partienlar ease, the inventor built a bottomless tray which
enn be moved back and forth fo handle merchandise at the counter of -~
n grocery store, This innovftion became n-vital necessity, It was -
rendily aceepted and everybody, considered it a valuable contribution -
to the nrt. R .k _oa S
SORRN-—01-— ner. P——D ’ ’ ) ’ S .
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The question now bofp'm’fﬂu..("mumittgu is, whether it is of the
opinion that we shoitld Fnve a positively evaluative criterion for inven-
© tions.  In otherwords, shall we say that evidenee of invention s revog-
_ nized in the Tact itself that a new divice or a new machinery satisfy:
ing aneed of long standing is presented where the inventor is thetirst
 tovecognize that need and has found the solution, though it be stimple
-~ for'it, and whety the solution ‘was readily acceptod by the tradei> 18,
. that evidence gf invention o notd o0 v S
“U T thought the committee was of that opinion when 1 vead: the -
. original version in H.- R, 91337 whero it was specitied that “patent-
" ability as to this condition shall be deteriined by the natiire of the
contvibution to the art.”  In other words, evidatee of imventjon is the
readiness with which the novelty hag been zwvo\»(m!; it is spolled out.
* by the value which actually. vésides in the contribution to art. Under
this definition we would not-have to go into a particular inguiry with .
regard to the question of inventivaness ‘or what "has been ealled -

- .

o

- Court decisions mulbin"\'m'ions othercourt opinions, = - "
Now, in the new bill, this pasitive/eriterion of evidence of invention
has'been omitted.  Does that wmenn to repeal that part of the original
concept according to which evidénce of invention may aetiially b rop-
- pestnted by the vahit of the thing that has boen in¥tnted or hing been y,
* found by the inventor? Weothoughtitdid. * .~ S
Mr. Bryson. Wothinknot, - - Cn ;"'"'
o Mr. Freruner, Maybonott- . ‘
- Mr, Brysox. We'think not.
o eyaluateyour views, : o
T M. Frunser, Do you think that the sentence in the sécond para-
7 graph “patentability shall not be negatived by the manner in which
© such invention was made™ brondens, so to speak, the concept of
- invention’so as to include the positive cri('v:“iu as found in the original
L o S , e T
- Mr, Brysox. Tdo. © - 7 ¢ P
. Mr, Feuner, We thought that by fhe deletion of
- from the old billy 1L R, 9133, we wounld just tind ourselves in the sane
situation as befove, in that the term “inventipn” remain unspecitivd,
or relatively unspecitied, and: that it would countinue to be subject to
. judicin] interpretation.  'That is why we thought it would be very
"5 _-valuabla to have this clarifying languago in the law so that it wonld
2. say whatis patentable and what isnot. ' T
o li[r..lim'sux‘. Of course, the yeport nccompanying the bill will elabo.
' rate on your views and the other views that may be expressed o
matters, L ' Yoo S

3

W E

+ L

.

o Mr.Feser. Thank you, Mr. Chairntan, - /0~ - -~

A7 Mr. Bryson. Wo will ¢all next Mr, G. Wright Armold. Do youn
:have a prepared statement, Mr. Arnold.  First, I think you should
identify you}m’elf for the record. oo e T o

- STATEMENT OF G. WRIGHT KRNOLD; SRATTLE, WASE.

Mr,;\;&‘m.n “Mr. Ch@rmhli; Y name is G, Wrigl\t. Arnold, senior
* enber, Arnold & Mathis, 1612 Smith Tower, Seattle, Wash., lawyers.

: - . -~

“Inventive geniug,t’ which terms haye boen used by’ ¥avious Supremeo -

But, of cqitrse, we would bo glad to - -
this critevion -

ol these:

' :geéialixiﬁg in'the praélict:/pf patent and tradeimark causes, member
f the !ollowmgorguni;}q}‘ous';.- B :
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atent: seetion

. Amerigan iBar® \ssocintion § e Atinerient T

L svmerieay . the, Amieric .

o -"f’f“{‘j"!!_!}(,“{::;§|um'u:nvl:\v* Patent. kaw Assm‘inliq:&:: ln‘sé\ft'tl\f‘(‘::' rx?n':xl:n l";‘:;

2o el mgriean PatentLaw Associdgion s Washington State aid Se Lul'

St 7 Bar Assodiations, and: president "0 Seattle Patent, f’j_:m., Assoch: ;" °
: ;:rmluuh\. Harvand Law Schoal, 1IN3; worked in the ‘uﬂi&éz;' P“i‘:*m"

£ = Law Instruetor Okdin Robwrts, son o George Liteh Roberts, ofe Hf”;t- .
. defendants of Alexandor Geahain BN patonts and xm(hu;-Juf ‘1-‘::((\:\:?

¥ /

1le e R Y . PRI

ability amd Patont. Inter pretation, which was. the wsult of SOme 25
. “ - - v ,. ‘-v

ourt decisions bofoe wrig-of -

i . Sy ‘“

.

o years of eaveful analysis of Supreme
: \\ cortiorafr was required,

\ Me Brvsox, You have just come in froh the West g
SO0N M ArNowy Br0thismornings o e\ - o
e .1..‘_;1!1\1'..‘131&\"\‘0.\:. We are ll'{““s‘“l.",‘ have yqu. Do you wisly to tead
. )mg: '.th\mout‘ ot would you like to sulnm\i: and make conents -
oty R N A T C X
\ ‘-M_l'. .\‘lmmfu‘ U think thatiin part 1 will veab ity and in part Uitk
\ use it.as a lnwkgmmul for the points 1 want to take sol- T wil ot -
oo massany of them, f : R /I )
~ oM Brysos, Vopy well. “We want yoir to take tlie timoe that vou
S requive, but of course, we are pressed for time, - LT
noocshe e dwsorn, Yosoo T T G s
no o :l;' Mr, Brysox. Youmay proceed, as you wish, - . |

v A A
Lo Anxow, Biest, 1w ant to say this, gentlomen: that 1 am here

e o owith the firmyconviction that thix section 103 that 1 am relerving (o

A oneof the most importantsections of the patent law, in the present. -
bl yow ave copsidering, o, s 0 T TR l S
M, Brvson Tt s very short section, bnt yqu say very important,
Mes Aunon, Tt is vely important, T helioyve, 1t will be noted that
we I:n,\'_,(\ here and wé ave dealing with the question of patentabiligy, -
We Jave in section 101 the language “Whoever invéiits or dispovers -
ANY new or useful process, machine, manufacture.” and =o' on. s has -
been said, down through the times one of the great troubles hias boen
todotermine what is*new.™ . Just bicause wo have 8 device pever found -
in this pavticular form does not uean that it is new in the patentable
“ SONS, T . -t RO - |
7 "The testimony is directed to the
203 the following ¢lauser :
o Whenover there Is establlshed g new functidsial relattos et any )
the factors which are roguteed l“\\: ;:w::h\?li::;:ﬂ:z‘?:‘\‘:t‘:l‘t'.'n‘x‘\“;l:“:‘h«l'“‘l't::\}‘::r‘t'-:}n‘;{

*

wportance of adding to section
. - - - . -

- ppt‘cjlhj:\ll,\"a\;h\l‘atll)‘». tatentable novelty Al be fouugd, N TR g
Phat is the clapse Tseek to have added (o soction 103, W seck to
have an objective-dpproach, which was approved by the Patent’ Plan~

v nige Commission-of which Mr, Kettering was Chairan, as found

Anitsyeport in BH3, paragraph 14, . o
.+ The test proposed by seetion 103 turns upon a question of whether
or not the invention of the applicant is “obvious™ in view of the state
af the art ov whether it is not obvious, - Such test is definifely subjece
tived what iz obvious to one person is not obvious to another.- The
objective tost overgomes this diffienlty-and provides a degive of: defi-
ntenessentively Incking in the subjective test, .~ .~ -

- The witsiess secks to add the above parageaph to the section.  Thus,
.+ thosewha desire to follow the sorealled “obvious™ test willstill-have -—
o such-test as n rn’rt of the Inw and those who wish to apply the ohjec-

- / tive test will likowiso have the same as a part of thoe law. That is, I
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-7 That.is wher  NOW -] _ ;
- . 'brace gives it a{rotaky motion, and pressure downward, but it does

&

]

LY

/_question, whichi resulted in the b

!

- George L., "ot |
o scr(-\vi‘n'f?r"/‘/fﬁ the lids of shipping cases

¢ and:here it-d

", .the carrier wire. That is, he wrgpped the barb two times arot

R

T —And  might say, at this ]'mint,“ilia't..‘
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th‘(_)so' \\'l_f() b'ring'fh'ei.r» invej;t ions/"i!\t({ the objective test will- have that
further protection, I submit: angl, if there are those who wlsh't(h) appl\y

g -

~the subjective test, they mayoso, - AT o ,
- It ‘will be undersfood that/many of ¢lie examiners in the. Patent
" Office at the present time ard follow'nﬁ the abjective.test. . ‘T'hus, by
"~ adding the nlxm.i clause to/section 103, we have true codification of.
présent practice so far as the (%)? ent Office is concerned. -7
. We positively need tlm_,;')?] tive test. for protection of valid patents
‘in' the adjudication of patefit causes by the courts. 4 C
‘As nsummary statenfont, therefore, witness contends that section
103 shaiild be amen)l(d by simply adding the sentence:. 7 -
Whenever there Is/0stablished a new functional x:vh\llnushlp between any of
the factors which are required for rendering an invention in the industrial art
practically opernyive, patentable novelty shiall be found. : o e
You may sk what do weinean by the objective test; in that connee-. -+
tion illustrgfions will be helpful. " T will use an illustration by Mr.
‘ toberts, author of the text. Suppose we have 12 men busily
' ing forarchimes being shipped out

"~ of a papticular plant, and the g hand serew drivers, Now,/"= ¢
su‘ppos'(z (he said) that 47Kt a brnce and bit and take out the bit anc .
© put ity a seppw-driver, and let us assume that™had never been done be-, -

vlfmf‘,‘. il with the greater efficiency resulting from the brace that wooY

an/now reduce the number of men from 12:to 3, so that we are L
making a great contribution with the substituted tool. . Would that be -
:And the -nns_\\'m"/ as “No,” because theve is/no new

. ay inventipn? | . ] _
- functional velationship betweenthe brace and the new serew-driver,
The old

 tool asoinpared] to the fietioft of the braceand the old bit.
this new:functional velationship comes .

wvith the screw-driyer tool that it does,with the bit,

ot mpke any différence how ich you may increase.

the efficiency of the opetators. "That is simply applying what we al-
ready know, and it is not\new in the sense of being patentable,

Now, let uis take the illustration exemplified by the barbed-wire-

2 fence tase,  There we haveithense of one barb in the prior art se-

cured to the carrier wire-bs\(a single loop; that is, it was pivotably

- secured to the wire-and 'the’\qoint could be pushed over to one sidé

. of the vertical as it wasonly Y;:gmbly mounted.” In the patent in

thé same 'thino%rs_

t rbed wire as we know it, the inventor
applied the barbed wire to the cyrrier wire by making a beaving on

—

the carrier wire which gave a supporting bearing which held
barb'at 90 degrees to.the carvier wire. . Thereby he had_an effective
barb that' was not. pivotably mounted, ™ In other ‘words: he applied-
a’ barb thnt_re,sgtg(liéiug turned to one side so-that it had o new
- .- function&l relatiohship to the carrier ‘wire,~hich the. court held
" patentable.” : R P '

-

analysis 6f the cases had no a priori

7 a definition. with which to _be
in the quest. It took hini some ’

23 years of:anyglyzing all of
0) ¢ had the yequirements
-And all of that analysis is\laid out_in
way, 1s not something new. It has been

>

biase
the€ases before the Supreme Court before we had the
- _for the writ of certiorari.
-~ the text: This text, by the

"Mr! Roboi‘ta in /.n;;lking his

- - . PATENT LAW
5 [ R - R
.. the subject"6f publication for sonwe
L L TR AR A, _
£ Nowoyon may asK iow-doess thenew” functional test apply. in the
*_chemical field ¢ In the chemical fifld I6tus take the ense ()}-’thu Bor-

.

. CODIFICATI

N. AND REVISION ~° "~ "~ |97

25" years, and was. copyrighted

—~ated. Cofton,. The prioe art. showed “cotton batting had- oo nsad

saturated” with boracier acid solely, but such cotton saturafed with

. ~horacie acid would erystallizes i€ tended to dry upon_the cotion and:

-2 form erystals which fipaived its. effectiveness or efficieney” and irri-
©tated the sensitive rissues of n wound: . v, o EREEUEE
~ Onthe other hand we also had cotton batting saturated with-ilveer-
~ineg but-theiglyeerine was not ax effective an untigeptic a8 boracie
“acid, so what:this particular inventor did .Wwias 46 -combine: the twe,
and.then'we had this situation : The glycering proviented the bursicic

e . - . I oo . ! .
acid from erystallizing, and thus we had a new functionyl relafion-

acid” were Hiade’

~ship and the greater antiseptic properties of borid
- uvuilulﬂo."l]m patent was sustained,7 oo & \ Doy

© So, we have applied this to both the chemical field dnd the mechani
- eal field—this testof new functional relatiogship. |} = 3.7

L el

. The National Patent Planning. Cominisgion, of which M. Charles-

- A K4 . . .. . PR - * - 4

- FoRettering was the Chairman, stated in thvir 1943 'cport: -
. B : . 7 R <7 R - I L

i

The most serious weakness in the present ‘patent system §is the lack of
uniform. test or standard for determining whether the partichlur contribution:
of an inventor merits the award of the matent grant; * ¢ e . Sl
Cco s inconsistent” with sound national policy fo continue ‘fo geant. patents

- with existing uncertainty as to their valtdity, and unfair-to the inventors of
this countey and to manufacturers and investors: whoe have Provenddd on the
basix of a protective securfty in’ the form of . partent- Issted o them by the’
Federal Governwent,  * ¢ %\ proidising improvement would be for Cons’
gress, by legislative entictinent, ta lay down a reasonable, understandable tost

. by which Inventfons shall be judgad both from the stamdpoint df the grant of

the patent and the validity of the patent llu‘l‘i;nflor. T :

Lawbooks abound with eases where the court has vaviously stated,

in effect, “Iwour opinion the patented device is obvious te those skilled

~in the art.” or at other times have stated, “1t is well within the <kill
of the art.” Thix oceurs even when the device or inventién s tilled
a long-felt need and the public: has manifested sieh7is Hie ease by ©
the wide adoption of the invéntion, . - o e . T
AAdter spending years in inventing; developing, and marketing ‘the

deviee of an invention and after spending lavrge sutis of money in

such etforts; it ﬁ\iﬂ\uluuittu‘d”llmt it is a tr:l\;g‘sf;'fvf justice to be met
~with a holding of\a court that the patentcis invalid for the- reason-
“that, “In the opinion.of the court the invention is within ‘the skill of-
Sthwarct” Such a conelusion is Cearly of ‘a subjective charmacter.

In sh‘orf.‘ln\ reasoning amounts {6 nothing more than, *I think any-

. one skilled in-the art could make Such an invention.™ When- legal
~ decisions have no more of-4 logieal batkground than thisteertainly.

- p .- i YAy ) . . . e
- the patent system as ay-incentive to mechanics and industvial leaders

camnot truly serve its purpose]  The rewatd vf efforts of inventors |
and finuncial backers and industrial leaders invalving years of theiv
. Jife and lnrge sums of money cerfainly should not be determined on

" so uneertain a test. - After the solition of the Problem, of:course, it

_is obvigus. " Ex post facto knowladge renders mnch obvious. o\
=. Mr. Roberts, in the introduction, page viii of his text, very definitely,
. pointed aut- that the commonly employed facts of o_b\‘m{usncse or \

.

v. : : v
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- mechanical skil

~ . elyeter.” He s i'\,f“*'m"_nbjm‘l'i;\:g}i‘s't‘u’ml statos: < 3
"/No question of patent

it Thw has perplexed benel and tat more than that of
For the muoet part; i€ it invarlably, this question hax been ap-

patentability.,

distinction between the inventive facuity or “geniug,” aud the skill or ugenuit
normally exercisad by persons skitled fvan avt; the eriteria sugeested for the

 standardr of logie beeanse quite ax subtle, indefinite, amt incapable-of detinition

as (he subjective quatities they are invoked to detines

very varefully prepared text by one of the recognized lea
patent profession. . In shotts if the conmittee teContinends the adop-
tion'of the inclusion of the new functional relationship test to section
“108 and the Aaie beconies aw, the courts will havea two-golumo text,

the result-df 28 years of efforty which cavefully analyzes and applies /

the test $0 the Supreme Court cases obtaining hefore the requires’
ment foy the writ of cortiorari,” The test, it will bo noted, satisties all
“those eysex with the exception of & which are deemed anpialons: /
. In the Patent Office the examinershave
¢ decidy questions of patentable novelty, - For the most. part. they/vely -
‘upon/the dbjective test’and the more conseientious they aié thy' more
difiglty they have in trying o decide ‘whether the applicanys con-
tribution is obviorin view of-the prioe art or whether it is not obvi-
oys. ‘The time and enérgy_involved in correspondence and’ confer-

0 ence by solicitors with the examiners in attempting to point out that

. A applicatt’s inventioh is not obvious-and that it is patentable con-

© o sumes avery large perventage of the examining cerps time,  In this
7 “cohnection the examiner often answers an applicant;. -

_ M view of the references {t.l\a\t.‘“i& prior patents of Joo Doo and
" Harry Roe] it-is held that the devicy of applicant is obvious and

therefore not patentable.” 'l‘lmgyplixi\ut then-often answers, “Since -

the patent of Joo Do was issued 23 years, previous aiid the one to
¥ Roo was issued 18 years agy, it is subnuitted that it has not been-
obvious™ - - SRR A ' R .
All such. comments and answers manifestly are based on purely
subjective processes rather than objective reasoning.  In this connec-

tion Mr. Roberts states:: .

- The courae of nearly auy patentablé invention leada fivst through the Patent

where Rie solicitor and. examiner oscillate hetween cooperation and

- _controveray: If both partics to the transactions in thix bureau possedsed 8

Nglablq criterion, derived fram~ judicial authority, by which to_determine

whether or not cach Aubject matter. prosentedd is a patentable invention, how
-much time and offort In argument wmight not be spared. . wl” g

There is another point, which is that the functional félatidnsliip is
not samething taken out of the air, something conceived out of the nir.

It is deduced from the judicial decisions, it has all of that backing. If

/ wo want to know what sulfur is we do not ask angbedy is it obvious as

/. to whether that is sulfur or not,_ We apply the objective test, such as

has it a certain boiling point or not, does it combiné with other. chemi-.
cals in certain proportions, and we‘k

want to get the same approach tg-patentability. :We cannot do-it
exactly, and in saying that Eam not detracting from'its reliability.

pruached on the subjective side: many have been the speculations on the 'suhn;, i

- definition ot this distinction have, the anthoe submibts, fatled Sto” satisfy "‘K

rreat. difliculty in teving to ™
b . L] . *

now definitely this is sulfur. Ve

tx\\liiu:i; and &0, forth, were entitely subjective in -
1 - o :

T Thais we have the origin of the terms “subjective™ and “objective™in
~ the report of the Nuttonal : Patent Planging, Commission” and thus =" =
also we-have in support of the new functionad “velationghip test a <

Uers of the -

e

A

-~

wanaBR o, ot

: / - Take the case of the bar

.

~ functionsT relationship. * The inventor. made

~~thing that
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N
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W s Ty " T
«d wive.  Today Fou might have an argu-

aent about- it, that-it is just an’adaptation,

but wa know there was a
[ that barb stand up and”
do the work, and that inventjon made it possible to fenee in the great
‘areas ofhe pliing and made ouy great cattlo industry possible, some-
i quite pertinent }(ﬂlx,.{:, bytheway, . = o7
ts worked some 23 ¥ears or inorv in carefully digesting all
Court cuses befory writs of certiorari were required and
d-the testzset fofth inhis text” and hervinabove as the

——M# Robwe

the Sulm\m'
there dedu

paragraph Aesired to be added/to section 103, R

- Ou pagy’s of the introductjon; Mr. Roberts stated:  © . o
In makige this essay, the author had ne a priort d\}lhw hiz own with’
which to Po blased in the yoest.  Only after analysis and < parispnNef the
~enses did fhe definition npm‘ur? which harmonizes all_this grouplot cases--181
of tho‘m«, \'lth,_ﬂl}w.llt-glllgll:::‘ "\;xv:-pll(‘m‘;rt":! ;\' rl«: Kih(\. u‘:’nhurjls at»bll:\-i: l‘““;
regand argitnuomatons aml ¢ V1 Slep Witir-the nupréssiy weysion formed Ly
fhe dthors e ‘,L)J TS phpen Torine ’I
Lot it by particulariy npted that many of the pxmminers in the Pateat? s
Oflico at the present. time, are applying-tlie objectife test of Mr

Robort, Spme have declared that they place great] relinnee upon
Mr. Roberts?, teSt and have been applying his objective test in their
work, " ",'/- S T CHEIE N A
So, this cotuittee/is 1ot being-asked to bring in something tiew .,
that hasne piﬁ‘eden_t/ﬂmt hasno testing or provious histpry. - ./~

-~ “The- National Paent Planning Commission head, Mr. Charles: F. -
Kettering, whaTeepmmended the objective approach dalls attention

to- the duliculties ¢f the subjective approach, and the koufusion we
ave in at the présept-time. .~ - 0 co AN .
Now, I do not/want to be. misiinderstood in the slighlest t}eg e, 1

am not stating that the’ Commission approved these very wards, and
I will get thewygrdingof the report whighis: - -~ « -} /0 7
~.The Commissign therefore recommenda the enactent of a {declaration of -
-~ Polley that patontability shall be deternjined objectively by thy nature-of the -
coiitribution; to the advancement of the are, ‘amt not subjectively by the nature-

& .

s by "

of the process by which the invention may- Nave been accompli ted. -
There .\,I'o; have objectivity contrasted with subjdefivity. - -
Accordingly, if the above paragraph. set-out in the beginning-is |
 added to sbetion 103 we )\'oul\‘-lm\‘é the.law recodifipd as 1t is being
practiced by many examiners today. . Unfortunately} we do not have:.
the advantage of such practice in many of the courts and Higaddition
. would give needed protegtion against subjective tests and nuilifying of
. patents: where direct new fuiictional relationships €Xist between the-
actors’of the combination.  If the addition here sought to be added -
to section 103 is not added, thén we have given sthtutory' endorsement
for thie first timo to the “obviousness” test without a. corresponding
endorsement of the objective test followad by many Qf-\the‘ examiners

of the Patent Office. 5 S N e
7 There may be those who fvel that we are now trying to put some--
. thing into definite form that is too rigid; that it might fake' care-of
some little invention and require that to be patented where it\ woul :
ot be today by the obvriousiiess test. I subnut that is not any answer,

' call your attention to the barb-wire case. Let us remember that thig
tést miust be applicable at the time when the inventor comes to the
attorney. . The mventor-should not have to wait ;,l’u\ul after he'has -
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i mado lnq (‘ontrlbutmu to the art.
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. mnl with it_anyhow then I give

. this pmrg)\icd law one of the keys to this whole. patént system.
~do not

in

indueced his friends to bring in their mMoney

.tMt"we»lnve such an

* unless he hag maide a writfen ag

t an
e

PATEN'I‘ LA\\’ COD!FICATIOI\——'K\’D‘RE\.I\IOH_
N ;

’llu\ lnw v('c \\'ho tukm that man's
money is t.ll\mg it to tell that man whether or hot he has a patentable
invention. It is a question as to whether opnofiwe shoujd be taking
~that mar’s money on a mete guess Petsannlly It dg not taka them on
that_basis. When a man comes ingif T' cannot find'a, new - functional
ml'\lmmlnp pivolved in thaf nuin's inv rehtion, where T feelit has some
-other test than the subjeetive e~t~1—uu,jum that T do not think he
has a chanicg for a sustainable patent nud if he insis(s upoii’going for-
mi a letter to that etfect, stating
Tether or not the Patent Office will -
This is very seldom.

an’ take his chances oy
obviousness fest,

Cthat:he
. allow one _on the lvma of(t

CPlie Patént ‘s\'\tom
tlt‘l\‘ for our- ‘gradui
“engineering mst'

vs from electrical; mechaniead,‘and chemical
ionsas well as for the ordinary mechanic who does
_ not. lmn:/‘tfh)\/( antagy, uf'La university technieal tiining.  Other
countries-aye wreat. resoureds and have great abilit®, but they have
~_not nide thé proghress wliich this country has. € Certainly when'sll.the © -
facto 3 .\\'m;‘lmdvtho ‘onelusion i3 inevitable that the p-x(ont system

of

commyittee the real national defense committee of our country. You-

have in your hands the ppwer of deciding whether.we ave putt ing mto

It youw

*m(ontn/q:\ novelty-yvou cmnmt t'vt 1
I

a proper” e~t\fm~
o wet o patent then when vou do ot

worthwhile patent, and if you ¢

- 4o the uml(’ you have the visk of lm\'lhn' the court tell you, *We thmk’ .

tln\ ‘comes within' the skill of theart.”  Just’ a*m Hw Tollowi ing c:N‘
‘\luch the court. said:- . B -
Altliough, \\c think the nn\tlmd advarniced by nppull-mh might \wll result in -
& savink of time, that of itselt™oes not no(‘vg.\*ﬁil\ involve fnvention. On the
(\mtrnry Hhough the method ud\n{y\\—m\p\lmm o\huhmlo\ or cuuwlld.\(o\
some of the -tvps of Willinins—
one of l!,w rior p.u'm‘\—— W
we belleve such elimination “dnd mnwlid:ulnn is I(hh\ tlm \l\lll of tlu‘ art. ’
In r¢ Zobdel and Hclfenbdein A& UL B, P Q. 367, 360, ) .
Now, after a ‘party has inv o\ted years of ln~ life ina patent, and has
nd help. {nm‘ to be told
after t,lmf' *We thipk this comes within tl\o \]\dl O the art is not a
satisfactory reasort Yor judicial decision, . I¢ i is’ almaost unthlnkablo*
Ulusory baxis of testing- for patentable novelty.
Siyggest, most respect fully, it is high (unm\'e g(\t down toan obj eetive
(new functional relationship) test to give the ‘inventors, ihe manu-
facturers and_industrial loaders wlllt‘t\nn}; to gunrd their interests,
The patent.laws constitutt.sonie of the most democratic I dislation
weshave. Ifa man l~\\vmklnw\u(v B's belich, on B's time aft 1 he con-
ceives of a new idea that iden-is \\‘\. Tt is not that of his employer’s -
ment to assign the rwht to his in-
mmm, or has been hired as an invogitor.,
: Labor out onre way ‘will not. allgw

— - +
¥

i s",'. .
H .

The . American Federation
its men to sign up a rrecments
juveritions s they make belong ta their emp]m ers. I'hey have™
1ip-with the unions, and-thexX will; uml\e an a\nmmemont
W)\ereby he 18 }nred as an juventor, and t) on’ ]l(‘ is paid au-ordmgl\'

~ .

Fond

w United-States provides great new {ron- -+

“United States istdivectly responsible for-a great_part of the——- -
suteess ‘of oureountry économically” and mlhtm‘ll\‘. and” T=consider
,tho“- words right: hete of” the utmost importance: Feonsider this’

o 4—>-~*~;~\ mm h.um,\ lﬂ“‘“

Cre— . tog e

I nnd electrival.”

- ; i - i R ey,

l‘.\ll'\l‘ LAW (Ul)ll-l( \ll()\ A\U hh\l‘lU\'

3

. . Cle W
mu\,\\'vmm' umlmc ~lmu‘ld never hat t

t DEEves to-anzidea amd all of the work. hc wivest-
Heé should be l‘\\'n"m?wl as lhwll‘ﬂll_ i \' Tol

—;‘; ;_' gof the ulm of Jdis harging steel into one lm-ro Feceplac Iu‘n d.llwr iyl
S separating out Ahegross, .nul the dteel company, ax yon &how, pref
1 \ulmlu trust fiind for lum. anid took out his patent, and erdafed rovalf”

“ties to proteet that man.. ‘This is (he kind uf ) «lmuwmlw{ nllml«\ 0
h.l\ v, \{whl down to.thie wrass roots, ¢ N
T‘§ lhu patent system has. m.ulo,l , m“ll»]u I'nr us e w; u-‘inm( nf\ﬂm
sworld l»\“suppl\m" necessary fpuq for theiidaily living. - ‘Thy stangd- -
‘ards of Tiving are wcuﬂmwd in the United Stiites (o be far ~u|wn W
tha 'l)f other countries, lf\lhl\ = to continne,’ llwn ‘thi: p.nv i
VS Nu. it is respect fully ~ul'mmnl must be. protected.™ f LeL
My l\\-u\\ Sh. .Lrhold m.i\‘ f mtcunpl you lhuh" ST A
- Mo AgNot=Yes..
"o M, Rocens. lhl\undm\l.nul \nn mnlvml th.ut -u
Aaw that this will profiibif contragis? i
Mr. Axxenn, No, your llumn‘ I vy
Al Lanitrying to doin llu‘w\\[\(vm-\-s 15 )
s offour p'\(\-nt stysten Leonsi N this pate
the idéa of the protection ‘of our country; .
M Roseiss We (60 agiée in that, kam surpst > A
T M Aryovo, Thiat is m»ml llu-’ro are =ome, ﬂmu-rh. \\ho
a patent is a monu(uh.‘ L-am frlad you st fihis i issue/
it s a munupul\' ow, that g mmul B wrong lmm‘
atent. “Dean- Wigmore of- N Northwestern \\ll;&:l‘\l!\'
ho has pointed orethat e pitent lawyers :Ll_g_gLL :
‘the use of the wor d‘“pll(‘ll( monopoly.™ It is o mofe ,
than your: mtuumlnlo or_yonr Jibrary.. Nobody-can-use tIi‘«\ mllu oS
your permission) A iny vm tonig, nul: your property. for l‘ ears. -
. Mr. Rocerd, l'\\w\ curious about- your retypRs~ahen: \ﬂll n
T referenceto l.lbul' unions ind corporations,’ .l:)l;(l,w labomigns iny
ing tlmt if 1ﬁ.m soes Lo \\ml\ as an Wil ',n' hat ‘"‘ l‘\"l’-.
H - / v
\ll. l\nm.l.. Jr lwr\\ h uuﬂnnn' in this lak that \muld pmlnlut that.
£ Mr. Arxoib, [Nos not a bite I hadaio® u{nwphmrnnhmr—nvw Wiof|

“suggésting any \]uch ideas;aid T am glad. yoit make that tlvxu',' argd

any ‘»Lu ¢ in

Xumph asize the uupm~
: ~\'~l«m fuml.unox

of B nmuupo v

¢ Wwant to be definitely m;dm\(ood on that poink, e Xk
£+ Mr. Rpcrrs. Have you any - thoughts g -the proposition of [th 5
S large pm‘ntmf s who hire individuals as m‘ entors and. fequire t \em;;
aden their n&ere\l\m m\\tlﬁngt]mt may be developed from their
T Anventive: knbwledge o' the éorparation, and whether or not tlm;
- mcr eases this domocrullu Astem or leads tommmpul\?
- Mr. .\RNOLD. \o. Tam g.lml you axl\od th«u quostmn. Tlu:. u \[r:' -
. Rug\\rﬂ.blt not\" '-R ) ‘ : ‘. - PR f -
z . Mr. Rosers. Yes; Rogérs, { ) :
: “MrsAryow. L am g.i:tl \'ou u~k\\d (lmg quommu .1 fm\l thutJJpe-“‘}
C 11«1\111\\11191\( that they do sign'contracts and get paida .wcm'dmgl\ ope:i - f
., * up afield for emi)lm menl fm‘ our grndu.ntc ongnwel\, bpth chemical
. ' N !

- Mr. Rocers. Tt.opens up the emplm ment for tlwm, lmt on tlxe other

PSRN,

: lmnd by viitue of that arrangement or, cun(rmt which 1( is nocexcilr\;
T to sign at (he time they acco}t empl«\ mcnt 1: lhcm not a m\donc\
. ‘ Y
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. " . ‘e . = ”—'..‘.—““'l e .—L N . . N N
. togetallof the new patentable inventions'into the hunds of (hose lnrge.
o eorporations with the result that tli«‘i\ﬁﬂn%. nivnopoly given to
~ thosi i Ain (e abormtortes ) R0 any possibility out. .
“\ .. of this law that might develop as w result. of That practive ' :
e My Arvorn T doonot: See anything in this law that: s pertaining
- that way any more‘than we_have at the present. time, but. as {o our,
preséint equese: submit_that we ave very. well protected) L
< My experience affer 37 yéars* work in this fieldais this: T find men
that dao comiplain’at times, *That 1 had (0 sigy up when I went. with -
CtheSeompany “that T would assign my inventons to them - Lstisyed ~ 7
A& with them a cortain period of time, and after that T loft because [
- wanted.to have the advagtage of my own inventions.”. ‘Pliat is alser .
- brinjring about @ the-present. time aveangements for the party to shive e
_ininventions, that is, to share in the u\\'ut?ﬁfﬂ\l\l;\\_tixivou(im_l.' In )
- other words, there is that tendeney to break away Tiow company . -l
~ and start out’ cﬂ’l\.\‘mn@iiim;_innl'ﬂ\nt is bringing abont W inerease o .
shaving in those rewaves, =~ e o ‘ g
= M Roaws, We havealso hadnsiniivesof those who have necepted

. i"\\

. determing by rendings the- codonw het

- 7 Supreme Conrt'of the Uniited Stites; 1815 that i, beforew »

Sy

L

«

N 133

then in that group of casbs

ENT_LAW. CODIFICATION: AND REVIS)
. N \ N | L TR / - \ T e
there has this new fuiwe '(mfri\-l'u(ionAship
that patentabi}ity sha Wu found, o L -

Mr. Roueisd: Then you_ suirgest. here -Beeausé ‘courts _inany.
times determiggd that it g not “patedtable, you feel thait we should.
wriu (lm,md:Kso that the agtorneys*tgd inventors m 1y ‘thereafter

berit ix pateptable\or not§ that

the

T

is'your thoughtsis it not ¢, - <

&

~~ objective in charigter: — - - N o
C oM Roters What assurance ean YOu give ns that i€ it is written
* into thigeodo that'the courts will not ph vo different- interpretations
© upon it thian you of L may place upon_ it we rend it,:as they have

“donwin the'past? 4 ) NS =
wwst ion, and- 1T am
I 't submit when we

MESARNoLD. The thought is 10 hgve in,lhu’,('u(l& n (g‘-.\tﬁ'llmtr\;‘i'll'he-
i LREAL & At cod That wil

3 3 o .// s N

“Mre AuNotn. T think tha€is 2" most: relexal
Covery glud to have that question asked, % &
o fature, bnt

“Tamicerfain I eannot foretell the

have, a text that has b\fbl\ out. for 27 years, and involving _Q\'(.»rk of
cosome 28 years of vesenvehopud analysis of fll of tha eased in the:

it of cefti-

employment and helped to perfect-an invention and then left,the com- ® , Lone . e ' when Wa have
'bm‘\\‘,.;md attemptod to lmfku uso of the articles tlmt»\\'o'l"é"put\-nml' K orary was "“‘l'ﬁ'."‘l’_ when, we have all "? ”ff‘l’ i “"“ f“:.‘&f‘"—‘]‘lg’ ’;
L’\. t\lvi\tnplm‘.\ix S ; I . gt L . _t\\'Q-\'()l‘l’l_ll_!,l!\,.ltj‘\:!:(,ZIL,(Il!s;0!1;(3 question _m(ml.\'_n!g an ann \\‘l\ ofn ‘lo
Co MroAuwnown. Unfortunately, Mr, Rogors, wo huve wenknesses among R T ‘!“"“‘"‘.'»?-S‘.'—“" pointime out just_how '.l,"' P!’fi“"l'k" 0'[‘1{“')‘-[,'1(; '_‘“ N N ':;
- inventors nx well as others inxofar ax ethical situations and fidelity to : ¢ tionship is applied, [ submit that Congress i"%/“l\t ll ! Conrt s 3
. theemployer is concerped, but Tsubmit in those eases onr veaulne lnws. - {7 ¢ o inline with the treatise. Sucha test should help o Jourt |
T would take vare of thit breach Au‘f\fu'rth_gn_dm'pm-t’ﬁl't/h: employeo, - C7p guidd but we eannot know.. ST 103 inclusive=of
In the meantime; that_young man or engineer, electeieal enggineer, 41 & Meo Rosers. Docyou not feel that 3"'1”:\5“('1“0"‘41 “"“',',‘-”ll-i"-t l‘m\'u
.- or chemist, must remémber that he veceived the benefit. of vquipment {07 <7 104, fehavo prefty well covered that ficld of ¢ o 131 cnses that 3
that. may be beyond the power of any individual Taboratory-to_ own,, . < e %{—%@ch;dwulm], trying ta.put it in concise Innguage? I'fvvlﬂﬁnk s

and-you have to have these expensive types of equipment sometimes
in‘ordertormeet-the.requirements to. make an invention, particularly
in the electrieal field. Tam not trying to assist in ahy way in the -
field of monopoly. in the sense that we are tuking awny ‘what was
- there before, with the definition that was put out o given before, As :
to the question of what constitutes, or what is a tine definition of L
wonopaoly, we have! Monopoly—a license or privilege allowed by the
“King, for the sole buying and selling, making, working, or rising of
anythingr whatsoever: Whereby the subjegt-in general is vestrained . -
. from that liberty of manufacturing or trading which he had before, 7 * .
© Blackstone (4 Comv, p, 159) (Coke in His Instityte, Vol. 8, p. 181, con—"
— firms Blackstone) a patent adds what we did not have before, L.
-2 = Mr. Roarrs. o far as this bill is concerned there is Tiothing that.
-wouldadd to or subtract from the situation that may; exist in the indus-
- try coneérning the emph[\'NN‘J{Gsi{_ﬂlﬂbi]it}! that is now in the law.
Mr.Arxown, No; I sce nothingin there that would do that. :
Of course; T have come here with the ong thought of confining my. R
“atfention to the one thing that 1 consider the key of this whole mat-" A
ter, namely, section 103, Conditions for Patentability. For thesewho
like obviousness as the test, the addition of the clauge sought by the
*. Witness dves not take that away from them. Lot them have the obvi-

. ousness test, but we also wonld like our suggestion included. If the

f

_field of patentability covers a certain. area, if it covers 1 square foot,

here of 2 square inches of

we would like to have one little arca ur !
ished that in thy invention

L }hﬁ! areq, g0 that whenever it is estab

- /Mr, Arnown. NotT do not- think so, Mr. I'{()gl?l's.“ ol that it 1s
= Detter also to put.in the objective-test. It is the ‘nonobvious’ and:
1 obvions charaeter of section 103 »lhilt\TS\ xactly’ \\"I‘m(r Ml Rl)l__wr(s_*ls
T contending against. TN
-7 ME BrysoN. Would you have us spell it out by
siinpledhat he who runs may vead? -~ TN
- M. Axyowo. Teannot hear you; pardon uul'i
Mr. Bavsox. [ say woild:yon have us spell. . el o
of obyfous patentability. so p!xf:q,hml »sunph-r_tlmt he who 111_1,133:}?9.,

o ®

rend? including the Supreme Courtf. - -« S0 5o N
lul‘\(l;"‘li::l\((l:n{‘ *l';\i'unsd have you put in just t]u‘»:(.\ \\'(mls»\\'oi]‘\l:}\'e‘
. suggested” beeause” that is the definition of objective 1.),ntont4tl nf;{y:’
~or pew functional relationship that Mr, Roberts has worked gu :lku'
cso manyevears of effort. T Jdo submit with {h;n;;:lmrw in there, A‘f‘l‘ cx;
divectly out of Tis text, that. we have backing it up two \'ul]u‘n\ota_.(‘»r
cuses flint will help the conrts in ¢licidating and applying '(_x.\t:_ ('\l‘
©-Mr, Brysox, ()(’ course, you are assuming. that we- follow ”;I(? e
of stare decisis, - . : : - :
< Mr. Arxown, Tt is

P ] 3 .
~stututo.so plain and.
S :

Vs

out. by st:m_xge&.i;!w‘rule

n’ntndut;)i*y. jllst.lik}\ in othersticlds of the Jaw-

' \ invalving a certain given situntion, it is mandatory’ . “Whet. yow come

LS

" in to securen patent and your patent-lawyer says, ¥I find mwt{:z‘a‘t‘c’;'
‘tional relationship here so that you ave entitled to u lmv‘f)}l('f}),“ws AN

~ your application goes to the Patent Oflice, und your lyw yer f\ o-lionnl'
examiner why priorsart-patents do not”have that uew mt_‘ ona,
‘relationship, - After that happens, wo assume that you g(.t. 3
pitent. “Then:you get out into the courts later, and then you can
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the frame with your groceries up to her station.  Sho can pall these 1

- eustomer and of advantage to the stove. - So, wve had all of the induss

“invention, - Theén that went (o the court, amd Just i(-u’I*‘lp'rmn:?\l]g\'n,'\.{ :

"been no 8
Jess open’ fi

was pulled ‘xi)i,,tlwr(\ you let. gro and allof the groceries were loft thero- -
at station o i ‘

= Mr: Arxowb, The

. across the country I will, také one that will get mo as fur s [ enn po, b
“to Minunenpolis, for example, and transfer to another one, and so forth,-

~ serious indictment than 1 have ever heard a patent lawyer' make, gf *© :

_out the

136.. - PATENT LAW CODIFICATIONAND uevibion -

' groceries up there and let go without any furthernetion]and the- frame -
18 l"(‘fl‘xlg‘h‘lll for the next customer coming along. = The evidence showed
in that eage’ that-thereshad been . tremendgous increasy in the utimber”
of customers served and in a shorter time, that it wiis of benefit to the 7« =

trial worthiness'in that matter, and benefit given to the public in that, -

of the sixth civenit, at Gincinnati; pointed out in, hep opinion™n the -
cirenithgourt of appeals that the deféndant. adiitted that thery had

h prior arrangement as that which constituted this bottom- -
mework with open fronty and yet the Supreme: Coyit, ~
and T'do not\know how they ever missed it went vight pwand said v
there was noWrrangement in this aaall that was new, and yet hevo we - %
have in that very ease thatsituation. = - N &
- T the court does not want to listen fo'the record wé ennnot stop it -
but ‘L want: t& point-out that in that -case Justico Allen very clearly -
pointed out-the néw functional relationship,becnuse when that frame -~

-

clerk on the counter, “The alleged anticipating court -
article then dvrg\udoil on Was th billiard-ball triapgle, where: you
take billiard ballsand put them‘in a trinngle aaudivery carefully pick’

up the trianglo whew theballs are in position, . reTao s L BT
- 'The new- fuiretional relationship was in.there

the court strek it down,- 7 - 7% v T T Sm
- Mr. Rouens, ‘That is the point, Ifwe took your amendmeont and-

vt rasbin i R A

&

in tha tg:-ns(f,_ and yot

. put it in there, do you think the Coprt would then e prohiliiged from” - ) ‘

arriving at_the same conclusionst” Suppoge this law had heen re-
vodilimi.'nnd your amendutent was in there, wonld the Court thénhave
been bound to have arrivedat some ditferent conclusion, or what wonld
haye been the situntion? . R S R N

My, ArNorn, Off the record. " +

(Discussion off thoredond.) .- AL -
Mr. question is very. pertinent, and [ am glad gtp have -~
it askedd. T am not. submitting, Mr. ]
that is perfect, but if: 1 cannot get a'plane that will take, mo_clear

2 T . R - .

oy . B N

uhtil Txet into, Washington. © Let us get as far is.wo can with our > b
objectivetest, = .7 - TT. oo T TR T T
n this case I think if we.had & law like this that many members of

“the Court, who have no idea, so-far as they have evidenced they do ot .

segm to have any iden of the lorical text that gives them'any kindofa .~ . .

. baxis for makimg a determination, find that is why Mr. JyekSon has . ' o
- pointed out hereshat the only patent that is valid'is one which “this - . ‘

urt has not beein able to get its hands on. T think that is & mors - .

a court, and 1 do feel J#we had this Iaw that when the functional -

relationships are established we havethe

does deal with some degree-of certainty, and that that is a goodlaw, 7
In legal Jurisprudence that’ ‘)‘rinciplo of Iaw ix good which works -~ -

greatest justice With the greatest uniforinity and certainty - .

toth. greatest number, - - A L . ' :

. .. ] L - . . . -

.

< thissectiond oo

T 'b_i_\.\\'ill{ng to spend money on developing and CRETN UL O on e (est,

Rogrers; that-wa have something, e - ¥

poipt: established that. this - -, . .
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Lo Mre Roakks,. Weliave hind testimony from a'numbier of o ganizafions. |

“onthis hill before, and you thinkit’ would bo improyed by
e MesArya, Yery definitely do- L foel that way, 1 0 ot s .
- luglt'ullya i could® be otherwise’ bacatise what weo e & Oinge hipreig

B : - . L. * . - - - . I
-/ preventing the Court: from holding that it is g inventidie within the *
©skill of theart s thé sole explination. How van we expect anybody to- .

- . »

C laeking incn etional basis, - Now w,h(-r_if;Im*l‘l?“nf*mu;\mmtty s at.
stake, when we have cconomié birdons to, meet; one of our workinen
must Yo squal-to thousitids of others, and one of our soldiers st =~
= haye euipment that makes him the equal of many thunsands of the .
o enemyl OQur patent laws shonld Be just nsoelear, sound, anil certain ng’
theiv- pperatton. as they ean b, and - this/ test “wonld “certainly pivyg -
,lwl_p‘tt’ 'll}ntrsilvmnifm.\ e AT T _?/:
o MegBavsons M, Adnold, we ardindebted to you for the Q‘«Q!!;lg;'-\\:‘;i‘\- -
TN lehl very thorough way in which you have presented yourSghes,
oo gnenta) We hate'to vemind-you_that you have consumed an hour now.’ -
S Will yon npt tey to suny up-youryreniarks soon € 1 am sofrvidhag, W
- n‘n\.li‘zli(ml fortimins o0 T T e T LT
coMrfArzon Prhink the main poinits have been brought out, 7 Cer-
" tainl this addition that T am ey to have ddded ixcertainly the key
o ouf p;g't91\!"5“‘\‘5(«'1'11.‘i( veallyzis the fundimentyl Oll'\‘.-‘lft‘t‘;!ll.\"qi\\'(‘f(;':ll'l- o
= not Jave ineentive Hf a man comes homwe tived at night and getsanides =
—+ 0 thatleonmpes info his head amd sa¥vso *Why sliould 1 try. fo woek that * -
~out, patents ave toguneertaint’y/ 1we cannat give hitn some inceintive
“some asstivancd that he i going 1o be 1u‘ntw(mrh\_\ will notbe workims -
at_his lathe o bencli, " He &l ask, SWhy work sométhing out at
" great expense atd give. it fo the public.” sThat patent incentive of .
~ald s now being whittled Away by the adyerse decisiops of the courts
and 1 fedl very strongly, ﬂ\agh i destructive: to the American way of t
life, . o e S e
" Inay word, T do not Know how { eny uake it wore definite than this, 7
that the. puineiple ja moral: e gl everywhere that leads to life )
more abyndant is pizht, and that thtprinciple in moral life and every~ |
“where that leads £ ife loss nbundant is wrong, - ht'the same way that |
“principle’ of daw wliich gives the greatest justice and the grogtest L
certrinty ¥ right. The objective test wall give a sound basis fg)r justice
with cettainty and unjformity: 57 00 - RN &
1 thank you each nind évery oney - o e
CMp. Buyson. We thank you Air, and we will c:u1;nnly,.,gnvo1duq iR
consideration to your adviee,” : :
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{- 2 OF.THE BOARD, MERCOID, CORP., CHICAGO, IL} <t
L T n A LT Otk PR S T N
©FT Mr Barsox, M MeCibe, representing the Mercoid €orp, -7 =5 -
I M MeCARR, Yessive 4 o LT s
L 3{:‘ Bl ‘4& . M;:ilc(’nh‘. will .\{m identify yonrself for the record? - | ,

- * Mo McCanr I amean inventor, nud 1 am chief'engineer, and c!m_u;-; t
~mariof the board of the Mercoid Corp, of Chicago. 7 . © 70 o
“Mr. BiysoN. What is the Mercoid Coviet 2. = 27/ 7, L
Mr. MceCane, It is-a-mamifacturer of aufomatisControls of \'gnnl\pg“@
“types.  We manufacture several thousmid assyy ibly aiid control dey -
. f‘.\\;i‘cé,'\‘.\;‘ oL, oo . [
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ot n personal fear that- thls many oceny that 1 oam here to uppose HT R 360

“o. Elghty-fiest Congress. 1 testified at the heariugs before” the subcommittee

]:}}\“ . PATENT LAW /CODIFICATION - AND, {u:\'lsm.\'
#Mr. Brysox. W haveeand mention
Yion with a decixion of the Suprene Court. - 7 N\ 7

M MECams - Yes, Lbeliove you haver Thave hoped' s
which 1 have braught 26 copiese 2%\ e = 08

M. Buvsox!-Su - downg and
pressed on the othér witnesses,
or file it fot theredord
{ M. MeCange, For the pu |
wo or three mpfters T have mentioned in my s(u(vnwnﬁ
tho h‘\‘(ﬁ'\l,\/ S I ' S N

Mrc BrysoXYoud statemeft will be pit in the vecord in fnll-yt{ml

. . . \

‘e

of your company/in conndes,

N

tatement of

ease obaerve; the rily we have i
Do you desireto véud Your statement
O ‘7': /‘ \ L
, ‘pose of dizeussion Bwvould like to poiut out
- and Ii!u it for

r
€

you uay wake sieh comment® as you eaiy to make,

N 0 VAT N EYAR ‘o
2, (Thestateinent veferred to iz as follows:) T

i , ~ .
A g o X o :

CovumrNes ox LR RTen ,S_‘n Coxa, Ise Ness), CTo Revisk aan Covivy run

©LAKR RRLATING 10 PAreNSs ONn Tin PATex T ORFIcE, s o BN ace TN o L

Prees 80 or uf UNown Seaies Cooe EXviveen Pammsas® -

4 R - = . X : . 3

(Urepared . by L ES MeCabe, ehle? vngineer and chateman of the boand of the

o 2 Meveotd Corpy, Chileaxge, L) - ’

My nitne s tea B MetCabe, chief engineder and vhaivian of the board of the
Mercold Corp. of Chicago, UL, sinnufacinvers of automatte conteols amd switehes,
I led my flest ateng nmﬁh-znhul!lu IS ol sinee that thue more thaw 120

CUpatents have carpled my namnd, nd Lo have patents pendingg as well as others

o betiled, T Inchdentally, a constderable anmber of We inventions have found
comtiervial uge, and 1 have prospered therelvom, Inomy opinion, . gathered

2 fropd persoualL X pertetiee amd divect kuvwhedge, our countey wider the cotisti-
./

tutional powery” granted (o Congress, o promote the progress of seivnee and
useful arts by.securing for Hmited tinies to authors and inventors the exelustve
rights o their vespeetive writhiy and diseoverles™ has attadned the greatest
wdvanees o any vountey in the workd ‘and” for so linte,  Stimulating invention.
is Tmportant, but it wust e done within the constitutionat llmitm&n Clo pros »
S nide the progress_of selence and gseful arts™ Fallure by the Congress to

absetve This may in the lowge run destroy the patent systew, and it s because

“With respect to soption 231 relating to conteibutdey infringement, - : :
o Patents are gonepolies, and the feamers of our Constitution were awnree”
thay patents s geanted - should be property. limited and onty fol the purposes

_ degreibed, ety :=-2to promote the praEress of sclenve and wsetful ares

IR, 8760 is - tind] ABIN Lo vevise and coldify the laws velating w patents -
and the Patent Otee and to enaet into law title 33 of. thee United -Ntates Cogde
centitled cPatent™, Thix would seeni to be an adibicable parpose; bt -note™

many W taters ot before ticladed i the code ad many of tiese. of
controversinl fature which have not been individually aceepted by the Cangress,.
or possibly *i_l\ SOe cases even constdersd befory; ) : e o
It would seem ta we that inclusion of these controversial mafters ina reviston” -
of existing statutes’ Is both huproper and unwise, as some of these proposals
stuch as section 281 and partieidarly paragraphs (b, (o), and" (. 1 am snrc-"
cannol stand gn their own and only by assoclating thew with the b ax o \\'lmh:
(jqud they ever by cuncted fnto Iaw, : R
AL A inventor, engineer, researchor, and businessiunn U ean assure you that  ~x
_t!ww I more te thiz than appears in the pheasing, nnocent as 1 wny, seem)
The Jpevple. who deal with ubtaining of putents and ltigating them whi t In:
fringviments are fuvolved do not deal with their fmpact or effect npon-the | ublly
, m!ug-r than relating 1o their own prablems, * ' o ;’
The courts have had to deal with the abuses, And @ study of the devcistons ’
and the matters relating thercto, will often’ disclose why flw)'. MtAluun- lni
» ~ N E . . . E

-

- to bevome pmphatie, -

Section 231, Chapter 2, ll‘lﬁli'\m-nﬁ-nt"nf I'atent, has prev
d + Chap . har previensty appeared \ht
substanes ax separate bill L R, 3088, Eightieth Congress,” mu)l" lll.l 1. N ::

the Commilttee ci'the Judiglary in cach inxtance. in o :
" ) ) v pposition. thereto, Udp .
not find in the present hlllj:ny changes In section 231 which has removed th
objectivnable featyres of the enrller proposals . B :

C g prrposes,
; e fRrnnees,
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C 139
. In‘vur baxitess we manufact m-é‘?';t\rul thbusand specttientions of instraments
FoorDaml swilihiess Our order departinedt st process forty or ity thousand ‘vrders
e yer, nmloir produet sused in snumerable products, and places - We
Cetmploy lexs ttin H0 people fn owrorganization, and (0 can remdily e seen that -
no-order, departinent could sereei these orders for fgossible conteibutory n- -
reiugement throughont the field of fmdistry involvimg nearly GO0KD unexpired
© O patents ctbodying several mitfon elabims, 16 past be remembered . that “each
Toelalin s vecoinized aseoa separate nvention  Certatndy I the manutacture of”
Ui deviee® themselves wenake every et to avold bollding infreiigging strue-
tureg and even then disputes;will avise involving prior asages ald. consegquent
Ctgvalllity or whether the dedicd - is within the .\»,\-m\.ur npatent vr vt - Yet, o
it thix proposgd v were to beeome effvctive, every thne  enstoiner opdered o
Ceontrel with simd devintion sucl as o sumaller, bibs I a; temperature instranient
“or nunde of 1 vertalu atloy e withstand chemical effects we would then: assaue
possible patent Hability, n(-l:hm'mm- vur device (S an lufrinzing -lv,\'i\_-v but Decause
S e ofte castomer brought - about such infrinzeent . withe s control die ol Vespre-”
L Eally mnde” ey the bl says in” puragraph (e) of section’

) 231 that *an
fufringer isone wing “knowingly sells” for an infrinzine wse and one therefors
wizht deny kiowledse to aveld Habiti(ys On the other Wand, as Mecdustioe Jack-
son sabd in his dissentiog vpinton i the case of Medcond Carp, v Mid-Continent
Tae; Qo @i20 U N a6t Januniy 8, 18- 1 S T R
SeRaf want of knowledger o Jnnocent intent s not ondlonrdly avallable to
tmindsh, patent protection 1l ot Sees Wow - futent ean makd illfliil}:(‘lll\:lll of

Cwhit otierwise s not, = The fess legal vls ariind uphn sotmeetie’s sl;ljn-.«it-“
nrind the better, © g o T IR
S R Phe practival Tssue 18 whetheg we will: »?vh n vombination patent.with

little varlue fdeed or Whsther 6o will zive 10 valune by projecting s ovotomie
D effeets to elements net by ivinselves aspart of ity tezal plonopoly. 0 In these .
clreumstanees 1 think weshould protect thie patent owner/in e enjoyment of -
Just what he has Beep-Eranted—an abstvact vights e an absinise combination -
Sworth whatever suclia totality myd be woerth, 1seduo wstitutional oy statutory ‘
. - .- authority fof giving it additionnt vaine by, bringin iYu s monopoly alt or any
- . . C

-

M the unpatentable paris”” o, MR o )
! rfl":::\» lll::gtﬂ;({lll\(vlu-o lll\' he above quotation by Justi o Juekson I\ one which . 1
hopie this comittes Will glve constderationto in passing upoen the mdvisability t}f
. 3" bringing fnto the patent monopoly the vupagratable parts and w lh-llh:;j, vr not
T Congress has free rein to grant such monopuly h_»‘g'h\- lnwm.:r, . T ;
g * Many advance the tdea that inventlond fuvelving old deviees lnerense the use
ehr them and Wit the aker therefore s not entltled tesell” far these new
One of oitr Htems is heating thermestats’for heafing systems in various
The othier day I was predivied that atomde enerzy waouhi furnish home
heat produced divectly i/ the home; furnaee Contrils for such a rn‘n.l'mtv )\'¢-1:l-! .
abvieusty requiee constraction of special unqmln’)s— so they would ba! --a!»ts;i:l ¥
e —but such” use: wonld subtrict” feond the, Sale of present heating :\'\hh'll'\r;l
- thereby decrensing salésof heating thermostatly In present systems, - W h:\ .\l.mn «‘
“the new system, gather o1 thet ullu]ml:\‘;_uf the older mqtzneuml deviees nm‘
by what streteh of fmaginatich ean the future fmy entor -luyll.u“ x:mm:c ..-‘n‘:-rg::‘ .
furnace be sald to have added the lu-n(i!)g lhcl‘_luust‘:\( o thie mrl.\ uind = e

seconstitutionally spreitied™?

.-

: mstitntlonnd fof oue to nclude i the monepely gegntadhim by patent
tIn}-:l‘l;‘:\!:"l!ll(t:x(tf.ullwrs‘.' The piwer of Congress fo m\q'n‘i( h] .\-‘ms to k;\-s}“- ;l: .
a constitutiony) grant’ defindd by article I, seetlon 8 u.'py_mshl\j:\_ vl’:»,r_‘lln ] L';“l;i
for a hidted - tine to inventirs the exclusive right @ (lt!‘l{_{}\l\_t‘_llll_u;h \.:ﬂ.l}ll‘\: "
A g thelr diseoveries, The puwer of Congress in ,uynmwlm\_ Wit | nts 1S
well expressed by-Mr, Justies Dunglem‘h\. the L.f!l‘St‘t _uf 'I !)v, ireat 4
: v, Nupermmarket I-.‘qm‘pmrn': Corp, (U, ‘\ .'\up. (;m:;‘:‘:.l;t::lﬁ;n)\‘:
“Ir corth emphasis that every pateat case fnvoelving Yatdity pre 3 N
e ti«';ult\'ll?l("‘l:‘ :ﬁ;\:llﬂ!s reference to it stamdnrd wrltten into the (rnuslq’_ﬂ\ll fow, -‘\‘:‘t‘ﬂ“-l‘:;,j
1, section 8, contatns a grant to tho Congress of the power-to permit patents,

b3

' i ‘ 3 Viapeeifle powers which Congress Is giyen (hat
sl But untike wost of the s itle powerg whic o ) it
- ‘ ::‘:h:;\»‘l‘;.m; ; thdl.  'The Congress doex not have frve roh:. for exanmply, te d.}i;!"
‘ ' _~that: patewte Should be caxtly or frpety glven, - The Congress acts 'It r ““l\:!.
T restealnt imposed by the statement of purpuse in artlele Losection 8 Fhe pur:

. us foy -

1l arts” The
tipe to lnventor

TTe J ml us
Jose ia ‘to promote the firugress of sclonee a
llwhh‘\‘vlnent of that end s ghe grant for a ,ll_ynll
< exclusivé right td thele Inventions. -

. : AR
T SEPES =D T wer. Br— 10 .
;f,’ SRR \ » o Y o \




MO T pATENT LAW t\éu‘ldxﬁn"\' AND mvsion - O S TN LR e sl
CT - SR T e EVISION : . Lo e J PATENT LAW UCODIFICATION AND R | 3

Every patent s thogitant ot privilexe of exacting tolls.Ceom the publie. "The

S framers plalnly cant . " ; ! £ ) ; ! y
framers plajnly did not want Ahose monopolics freely granteds The fuvention su that 't the case of the chemileal companyTo awhom 00 awitcls fidht: be sold -

A ATy L. / LAY
C U 5been na distinetion elrm\jl(, tetavern infringementAud cogributory igringement 2
B T winder donhitul direuniiamees, and 1 liave already, vefefndl to s

l\; j;lsmi’y.u )mtlvu(l had te serye the ends of sclence= g pysh back the Trontior
of chewistry, phiysies, aud thy'like | to nuike a distinetive contribution to se oy sy oy e T R :
Knowledge, - That is why thdoigh ‘lh‘v yours the epintons of ‘ﬂli\ i‘.i:\:n'"'-T:'.h‘"fulrﬁ Jor cthe previous parageaph, whete weomight sell an: jtem ‘:t?ll}m AUTHE st fiw
hive tnken “inventive gondis® R Voobe Y aang i vantiionly o o doliars, wo' world: liad ourselves Hable for dnimges-Sadequate fo cotig grate
¢ taken “inventive genlux® axs (the test.t It is not enough that an article ts - T T InCitmement. whicl, section 241, savs the '4.“;» cshafl WA g
new and usetul,  The Cpfistitution never satfetioned the patentin . 3 e 'S . . 2 fug the: in _r‘!lm m}m. Ahich section =1t says he o u l ‘_‘!’i - ;n;: RSg {11 S
Tatents segve a bigher #@#—1the ddvancement of scleteos AW fyve ?l ol RdGRULS. e o i award - il fuctierimere there is nethinge i §ectivn 24 that Hhtupelas IE
bo as startding as an afwie bowb 9o boe patenable,  Bug ¢ t!il: l:\"!lii‘Cl-“.}q.m;t o L s n silgerinst the cliemleal company is an infringer 1w Ois gluatlon as Spaimst 7
Quality and distnctionAhat masters of the sclentitie. fleld dnswhielie ‘fé‘” M"‘ll:' - ST Tusas atantribytery infringer (what epportunities fop blickfall He Here.
- recvgntze Jas an advance. XesJustice Readiey stated To elonfie onke o o o f s 0070 Referrbye (0 seetion 242, presmnption of validity s defeylest L wanld lke
Bondy (U710 8,192, 200), the consequences of. i Jooser %h\i?ﬂ "', :f e Waike v ooy Sl sen el provisiens spdcltieatlydealing with :;mm‘ih\ ek dnfriigvinent sulta..
. - e > . eser-staiard . - SORNC A i PONN 1 prea 8 S PSR
“It was never (U objecg of these laws to grant a magepoly. foy PVeEy tEIHnET s : - lnmy.stiEteiend. on BLAg 5088, pages ST aid NS Ustager o™ — =
. devicpT every shadow of a shade of an Tdva, which would waturatly amd ;l»inﬁ'm:‘:k R o LM an ol axtom of patent law relating to }ylltll(f}l!=ll fhat Whivee Lo
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<7 rather to abstruct than to stimulate invention, Tberéntes 4 class of *l:\‘u.h:(l" N A A AR (’I‘nn specifying that LT AT A b T
schémers Who wnke it thelr busigess o wateh the advatcine \‘.' A% ,1' L ,_‘* - e~ ow o That wileh g‘uusmuh-s mn(rlbu(__nr‘_velufrgln_y,mngm( by the _:u\‘uiwd. (- by N‘!‘sw
meit, and gather its foam in thed fotm of Ftented niono )tu“i‘\‘.; lf' mprove- . . St M proviell o cdnstiglte, that whicl he lkewise did more i 1 year hefore’
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anything to the real advantement pf (heatte, -~ 1 ol re e - ceniributing P P Cxvalldates sabdepatent.” - U e TR
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While the above quotatioi is diree ) e Luoddatthe e e gringees s fmpractieable -7 #7000 o o T e R T
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awl disiinction markling il\\'\‘mfnu‘-wlltl.o‘\‘:1‘1’;1:\“\:,3:lil‘l;!" -‘“':f vv‘“‘hf‘l“%‘“"“‘“ quality el RO SN the owiier of e patent wishes a convetijeuce when ha sues for woffribu: |
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S trlngement, coustituting-a redietion to practice which he g aever have bad a

tny Tude n ! g i - 0.
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::,'::,'b("""‘;'ﬁl‘;“::l:;' l‘mt his invention. - The Constitution wayivell Thuit the patentes :

) \ y - N b R 3 . 3 . ' ? pOREN e

. not to nayt ﬁuﬁé “\“l‘\““ "“’"l;l"t‘:;(l:“""': 4 patent .lm"h,-‘l\i)_ié: ouly for his inventton. . C 0 he Thistrietions fof 20 doligg wiore than Lyear prior to the fling of the applieass
: o tereto, o whith he 48 ot the inventor, : o) e and be abie; (o prave his own actions although wmwble o me TUTier to the

“attstaction of (he court ns to hix fnstroctionshaving been followed ¥ - .
( ¥ ax a maker of

Sihce the declstons in the Mercold casts the Mool "orp- e peen: free (éori
2 en-{ree !
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U therefore refotifinend Jl}nﬂal paragraphs (1), (8); and"td) of sectpn 221006 <4
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¥ Alery vingement swonld then extst. Now. chenric . : s . s ' - . e
. plantx N AR d & g e eXistsy Now, chenrieal Y ‘ e e N NP ’ s
_ﬁh“‘w::h“l;“x;l?::.\w:‘ M hf!l,\ made” swltches from us for use dn: thelre farlous - . : SO MeCane, T particuligly oppose-seetions 231 (b). (), and (D).
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Tive- » . R . T « .. . y - N o - T hn v S WP *
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to know in all cases whether we infringed ov ndte. When webuild
- these instruments we usunlly get an idea \\'lmt}\ﬁ' the pavticular device
wonmke would ittfringe n patent on that device; bit there ave hundreds
7 of uses for thesy instruments, and we have a number of salesien out, 4+ -
“and' a number of people handling invoming orders.in onr’business
Swhichs is smally and employs. tess than 500 people. < The nmnber of
“onders involved is between 0000 and -50,000-¢very year. Thix bill
“ineludes salestien, we were told, TG miglit know the use but not know
“itis patented, Ubelioye the wording iun the bill is; “Knowingly sells,” -
S oand will eferto it r o e Sty e
U Whoever knowingly sells the compenent of a patented machine; muaputactire; -
: cutubination, or cotposition, or & naterial or'apparatug foe usetn practicing a
Co patentad process, constituting a materint pavt.of the nveation, espectally nuude
- op especiatly adapted tor use in an infringement of such patent, amd tiot a staple
T oartiele o commudity of conunerce suitable tok substantiall nodinteloging nse
shall be lable asat contributory utringer, SH et BT

C.

RS

\

N o e A L .. ) - ~...
*Knowingly sells™ will thus becomng highly controversial, and it will. .
o construed byfvarious patent lawyers to meet theit pargicnlar situas «
tion, . We have had in the past eXpevienes of that natiee; 1 need not
2 tell You of the imiportinee of thé eases, but if you go into those ‘eases
yoirwillsee the thing T am talking about. Lhose words mean diffevent -
7 athings to ditfegent, people, and: the attenit #Fis usually wide by the
lawyers_to get the Court fo aecept their construction of those words.
- For instanee, take the words "kngwingly sells™ this deviee, and- hiter :
_ they sue you, and they state, “Youw made this atticle to infringeihis -0
- patent.™ The question is what dges? knowingly™ made,ineais - 1040
man said he waswoing touse it on a\tcl'\l‘miczil wocesy, that he was going.-
Cotoruse it there, and for instance ittmight f_in}ringo a cljemich] process:
-orsystem, £f he wsed a Mevcoid switeh e might have usegd it Knowingly. -+
If he dud, it would infringe a’patent, but without it, it would not in-™
fringe it Suppose.this man added the switehs and he told the sales-
man, *T am going to use that on such and such a process,”  He would
not probabily say that-it iwfringesia patent, but the infercnce might
-be there, and:in the future- whiere world wo beiif the owner of that
“patent decided to ste ust T R e

¢

. : e N D LUN DL :
¢ When section 231 was fiest propesed as TR, 3088, it was ™o pl"fx\'nl\\ RIRIR P
of patentrights wheve i enforcementagningt divect .

~ Torthe protection

& infringers ix impractiable.”. ¥That Was the purpose of that bith-but”

* this Wl d6es not qualify-at gy time. Tt does not say you st sue the ™ »=.
direct infringer if practicable. -1 find notling in the bill vequiving =

- that,” T might supply-a $10 0r a R13 itgm for ussing véry Inrge prodess, 37

" They might use it in that process and we-conld l)‘(‘vls‘inlij:'c('nd,io-t};‘ﬁc\ﬁda,' -
asut agminst such a form of infringement and be unable to"protect™ . | "=
oursehvts, . We had sold” the prodyefin: good fiithy 7 We knew oy + 7
product that we bailt was not-an wfringing-devied, buf it was put . "

; tou}frm‘gui use. “There is the question obwimt Sknowifgly™ means, -+

;- Wemight haye beén selling this device for Some’ other purpose, bug. = -

;. the words “noninfringings use™ are very substantfpl scords when-you 7 |

© L There is nothing i thisbill that E‘Qill’pi“.\‘_( fie owner of the patent to &~ =

ssue the infl'illgo'r-i‘x\':i’u&-'il'l seetion 281 it States under (o), *Whoever”, <, - L
Jnowingly sells™—and suppose we knowingly sell this avticle—shall > =" s
beliableas a contribmtory infringes®™ >, 77 - e L

* get thenrin"the hands of a_man fighting a-ense..  We'trad that in the S
M.“!“_m@'t‘ﬂs“_; and t‘\'t‘"_}_",ﬂ}@‘case that,was: involved there' there wag o0 -

L

- .

<

o this, AHe says he is going to uxe this on soinething, and at the 4ime

“oc T what will happe when we gotout i

© My, Roerrs. Now, the intent ther

U
Eonlh X I

-+ like very much Tor you tacdo that, beeattse I belicvs you wil

e
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another use. The Court held Thede was no proof it was used thnt way,
.~ but the attorney then procecded o the opposite line toshow, that there |
i= no other use.”, When vou put the word “substattinl” in front of it,

can you tell med What “substantial” means? © Tl el

“ 1 have herd adevice. Hereisa switeh we baild, :ll\d“ik*"l']u\[& it will
help vou to understand.” “Fhis was made for o customer: who- nédded,
ity Hemwit became another structure. We'took thisotfand this [in-"
~dieating].. Part of this wespecially made; gnd llw't-gls_t(imer_u'f\h-ifml
it;'

. e e .

Tsoyrdy innocent enotghy atdowe sell it to hine in good faith. - 5 2,
7 Mec Rogers, Referving to the Iast instrwent you had in your hand,
dsthat astable lined . 0 - o vomaha pn tT e p

~Mr. MeCage-This s stablearticle findicating ], The wonds in
= this sdetion (¢) ard for especially adapted for use.™” . You canpot- put
= athis on that Job,  Our cistomers order this (another pact) made aip.

o CThis s welded g - Thete it is SGU the sne switeha bt witli this word-

.ing the construction by the peo

he l:li’\’ in the'patent. field woukd be; it is,
Sespeeially made, =1 do not. think

thit Wakithe - intentethepel but'it is,
hat v in the tield and: your makethis law:
t présent the court could havesome diseretioninite- 77 2 %0
“Me: Resrers. May Tintervupt you there just.a moment ¥ =0 %
_,)[l}:;\l(‘(‘.\l\}:‘ Yesio, o TN -
— Mg Rocers, Seetion 231 (¢ ) y )
A * N . . - s A v 3

adé or espeiially adapted for s i an infrimzement of s;iu-h;puufn'f,

M A4
. < . A

Fsayden 0T N

- _.,(:ﬂ-wé-i'u:’l L\"-'iu' i
S MESMeCanis That i right.-
", Al Roferss Then i goes ahe o N
“und not smp_hv;‘\ii;'llrli( drcotmedity - of "'n_gx:pl\'vi‘v{- suitnble “tor substantial |
_‘nmlh_\:f;rlng!uj: use shall be Hable as a contrbutory \h:lgrge[,‘f N B

3 ‘)[i‘.‘)l_g"(‘.\liil. CThi(is vight. =
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ad and says—

I
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i that wWhere oife.especially maked

it for the purpose of infringing a patent.if an individpal did especially

- miatke an itemfdr that purpose, for the p_pr{',,uso of infringing & patent,

+ do-yourat_think that the patentep shouldthave some vedvesgf =7 2
.o Me MeCafe, Provided it is. especially made, but the point thet 17
- nade’in iy last.s

ion with this committee on’ this last itk before -
this:was that the fact.that if.von had a comniereinlly noninfringmg..:
“use'it would relieve vouw of infringenieut. In this ense you 1\':\)‘(’\’,’({«]1&5; .
the' words which say, subsfantial noninfringing nsg i e

“Tfyon will read iy festimonyiiy that-prévious cage, and

3

I would .
cateli the |

. difference’ in the inflection.on: this, andEnininfringing use in one case/

might relievis you of contributory infringsméin” when you were not

“..o entitled to it On the other hand it ighttéonvist.you of contfibutory

“infringemgent:in u_case Where Vou' were perfecty inndeent of any in-
“ et to injure the inventor. You have sold your product, but because

* the custonier-cime in and asked you to put this partieular thing dnit

- that is not something you sell hoymslly; you are no longer Telieved of -
SeCinfringement, 0 coe L L ge T el T T s TR T LT L
1t seems to.me whether you have kivowlvdge or notvou have got to
~sit down’and get.the facts.coticerning that particular situation and
©not be governed by a statutory definition, . For instanee, in shne of our -

=% trausactions ‘wo will se)l diny njumbey of .itéis, §13-or $20 items that

T B . - : ’ M -
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Cumr\

3 ha\e been purchased o\pecmllv unlder ﬂux cm\\tn‘u‘uon‘of tho w ordw
\, of the act, and they get on these devices. - Now, there hiay only be one, -
infringement, but the patent owner may have kfgwn nf the infringe--

Pu*x-.x‘t\/\ LAW

«
EY LI

S\when he\' can reach the direct infv m"\‘r' ‘The original pur puso/ of the "
\)‘)% xaud \\hore it was nut couvemom to romh (ho dlr ot
mfrm;, ¥, »
“JHere is a case \\]mh 1 Hunk you \\l" agree; can bo ln-nu-rht nder.
of asitis now daated; Lifother-words it is pms\blo \\lmw we. §
said, “We have. this chemical process,”.
. md switch whicl i infringesiin that-case why §
|~/ owrpr-be pormitted to sue
A the direct infringer? . ,
7 Now L |n\‘elm~0\nu\tlullsz. but I cn&{ot dn{\'el\lhmw in th__x\ _lld I
2 donbt have all the’ I\nm{lmlw and wx‘em- 0 wh\/ ~ﬁ61/ld I
]e«“tt,\d or niy pany bosubjected, to sui {
~ When the p se is to reach the divect. mfnnm\t
: ssary to sue a contributor in order to ra}
3 thes tlnngs?\ What nboht\the indivi
0t t] wm be som guaray " &

wild the pu Pt

RN

931 c)

Da they a efuptfm the ]ntt\or purt nf \ectmu
ply.to atticles or cbmmodltwa in cmnmerc

“to 'n that |t dom not_x
ou feel'that i m’l/l?mm\ enough? i
M McCarec{d feel that'it is om\ in which thore wnuld bo mlmdor
al)lé«hspu(e beeause it, sayd “\ub~fantm"v S
: haig §
. L'pomt this ont itvconnection with a case that wis nmdo in connm-‘
-+ ™ tion with the'plionograph record, Leeds & Catlin 2Why putthat word
" in the statute for something that Lam not luuldmw x’f it 1» to Nlle\e
< me fmm beipg a q./utrnb\mnw lllfll“"‘ﬂ" . :
T Abthetime Isaid I thaught it was wrong.. On’ th thor lmnd w lwn
\'ou inclug ! he'word “substantial” what gommutm st \etqnn‘fl! Here
s a'ca% 1t sebfirs to i where we have to leave it t& the diseretio

- frari the fatts, an an haudle them.” . ‘ .
CAsit 1s»nd\\' it will be a statutqry dohmtmn..\\'lxwh in my own n md
~ wilk dexfmv or-‘endadger small’ business i the- mewlvmdmu of
‘produces, beeause I think\it will be Qll%‘(‘ptl}ﬁe df mtmpretatums lh-u
ean enﬂunﬂm‘ small busines
ME R oG ks, You told tlu
qlq‘m\me Court?
M. McCang, Yes. - T
“Me. Rocers” Aud, you have’i onst lwmylwtjm od mth ~mt~
; e\;uleull\" of that l\m(l. that'ope pnrtwu  suit: “Would it irficrease or,
deon‘a%a the likelibood of suitsif th\ sectio _3t weie adopted 1
MeeMcCane, T think” yow would find it 2

. ° .

n(\* bmuu*t\ he wWouldr pot hiive tdie meais to de
instance, in the chemical JAndustry, how much would
chemgieal industry, to kiiow, \fhet’ln‘r a pmdnct ‘was thisSag (l\:fl, w hm
anything I.mnght l\no “about it wduld bp wuhout lmt‘l\' uud- par-
thcll.hr ta that field. \\ : ‘ TN .
\'ow I have some 123;put ents al d_] Imvo not had tQ o0 to eomt \
h one mstan(‘e and the onse w x\s‘se o ut.q f court-—and‘*magls
_“ ) CE TN S g

. RN . N - N
PR M . .. e T .
. . :

\ ‘ment und b\\\\ lmt strotelvof the ml-\gumhou ~héu!d W be held lml«lc- S

= on (lmwmll m'm \\‘hen he. iy xuh o

.’l -

- the court “thit tan juded the infiringer or the wntnbutm"-urm

- wolutely’ wonld «r\‘qtl\' T
"-"_u)ll't'ase /them, because it is mich easier to ~uo t \mtm in \um“ l)\l\l« .

.- SRR TR N
long Nmu"h lu a:l\' tlm( I thmi\ mu~( p m\( '
“preme Court-are of theaJoubrful \‘\hdu\‘
z\llofﬂwmth\ll YO A jas i groiing |
 Now i caise, voir thdw, whunden

police. the; oltine " Patent Tield- add” T
,.u.\uul the pitfalls .,lt'\\ﬂlll\l l\o hlu
. strangep—it would not be

2 | lmpo Chave nnul\' my ~glf lm
. w‘ﬁl cases and i u\m"umn ca
it will opergte. -7

S Blu\' W, ,lh.\t isd mﬁrmﬂ

T MESMeCase Yesrmud-Tehope voi \\1ll
¢ error thathag been mgles” o - ‘\ :
LA npther (h'mw that : imuld be linn od int Jis m.uu v

infringenient s the l\‘f\.‘l‘\‘lh‘\‘ to anyy pvmm w hu vontribig® 1o the
mflmumucm of p:m\ul shall-be- h-ﬂ)le 2\, Sappase jn
tht\uN\ veferred to i, \\\x\w fouid there wyis an. mfnn-n}uont‘m a cheni-
- anjm\-o: upon usinga cprtain fen’
rwht spe-thg, supplier of that item.
s \‘miwthm
This is npf a wpamte matter - And: it would not be & mitter of: ]\bnw
to hnld t 1w contriditor for damages based/on pmlm derived frog the

s know Ivd-'o'\f cwr\thnf-r
lm\‘m" this 1 nl\lm’;v fmm ;

lu ‘\\\ll
< ox‘dx-r thal

The infringer is usipg it

“ty’avoid, .fm'\omo reason orother; the m\.uw-m résponsibility. One -

Lo %‘x\mf may bo financially responsible fm profigrdetived - from the”
o \

T
Sy
2

¥

4o

B d(‘\l it

s

PR

.

S W lr\' houhnlo be held lyl»lo any time itgoes on saleX)

rect! infringeniont while the other is n,{»( from th '\\lu uf (‘lw

.
* \U‘ CRUMPACKER, A0 you nplmwdftb the whale
nllmtm y mfrmwnu\m or uppuw\l unh‘ m The” SRt tal
1]\' ‘4/.’ '- - P Sl
X Mo (‘Am:. Iam oppth«' llw ~t-uuturv domutwn. uf the "“_
) up’pm\ al ll\‘ the court. - - B \ TR T '
IMr. Rocens:- I?w-. your, brwf- ~n£m-( .m\'
ble? - . S
I Mr. MeCank, As ) | haw \\({ bofow ¥ .un' ot x\nou_l\luf\a. h\\
tlu make detinitiong- 1 do ot Delieve. L have 1iof seen fthe, detinitio
able—] do net. believe that the’ cmzt ribating in-

‘that 1 feel is acey
fringer Nas™boeys well, Ty 1 believe. there: huve bebin enses
\\lm]\ 1 think Have c(uhumml mmh tithe befote the\ have been held
“to De cony rlbmuh.
‘tionary power from thelcotkt; where it guist’ tind- contribufury inu

"

ow. ~uppu>e I have n Jmtonr tlmt is iffringod, t]m mfr n?s.:er \\-mﬂd
wve under section: (¢)—=hdw unf\l be held lml'l\' ,
out llml provisiowin 2. v

T

-l\ (he n\frmgeri o

FCROGERS. Yol W ouhl rat h; S lm\ o l( ‘

--.,/. .

_1\1:». fnr nN.l,nu' .m t\t*vc m =

uf uxsmbmm‘\' -

‘1rine ~nf cone’
ngruane useql

Seaht m fl u\-'vr N lﬂ!‘

T llnnk therd Fhould not be’ llu‘ o

Wwe_have developed and maide: available to all indistry,
K ]:}w\\y angd 1ot hold the diredt nétual iffringers whe wight: beable "

p.\l‘f"‘

\

And T feel‘that with the TeHioN: ‘al of lhcrdlwn\- R ""

ﬂfnn«"unw‘iu:—llw vourt. m\l\' h‘\s !n hnd‘llw fml-, md t}ww hé-xs i
gnc/x;m\d by section 24477 :

”

e
\ um t tn Tote ex mu\e \\*ho

SMry MeCare, T (hml\ ﬂu\ mmrll\ul,nr ahulh 1 Ix\ Weld in, lhe\\‘ c:Nxs) .

thzn are: bruu-'hl A goind faith,. allhmn& th\\ﬂﬂeﬁmﬂnnw here tlmt

guamntt\*\ ng‘lm\t the abuses” It saysy. 7 0 . -

“The c\\m‘t ﬂhall m\ard tln- x"lniu\-u\t \Nm-\ N m\\{\m‘h- (n mmpmﬁw tor the
Jntrlngvlm\m ; R N

. «
o . B . - L

RN
.

P
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It (kw\ not say he may. Ttis m\ foolmw itisa mM.ll\c (o | give “\L
'cmnt i thint section Hw directive to say {he minn has beep: damaged,
and inflict dimages upon the, -nnlulmtm\ infringer-who i§ 1ot ﬂm
_real enlprity you may say; it y lm a chuum- al‘conjpany \\lmh lms nu
- cunnmlmn\\\nh it ' <
S~ What [aintrying to pmm put is there are cases where lhow is .\Imw
cand if there is abuse then Twould deal wigh it by the'actualinfringer.. .
But o contributing danfringer can. be held: for many times. the prolit
"¢ that he himself conld over have earned of the plaintif cpuld ever have
‘ earned out of the infringement.s To7 make it possible to allow many

-

e

,(

terrific. . -

lu\\. [ do not- think it should have that kind off mtmplc tation,,
- Whether the courts would do it 1 do not knowy
I question personally’ whether this act to extend the’ patent beyoud -
* tha monopoly of the inventiop or discovery, 1 question whether it is’
sveonstifutional or not.
-'say T respeet; of course, the Congress—but, what- T am trying to’say -
“is what shoulgt he dong. .md what could be done under the provision of ..
- .mofo the progress of scientd and the useful arts
":'?ro\pmtnc writings and disea¥eries.” " T .do not think that when you
Textend (lns u"ht lt; is \\lthm the scope of the cbmntuhmml ‘powers
Caranted. - P R
M lh\\\(\\" We are very mmh obliged to you. .
the floor now,,
“ment and we \\‘|ll have aceess, alsa to tho \t.ltomont \mlih aye m ade
lieretofore, year lwfmu last,  © L A S Ce Ty
et Ay n‘«m
R, 3N C(8T517 CoNdy lm‘ SEsN) D "(‘o“mnwmx\‘
. ) l\rnl\m\u‘\r'& .

i

ﬂlml to’

b
\\ o e

[

Lu\nn,‘\rs oN II NING

. . Mereold Corps, Chiengo, L) '}

1 hmo prm fousty studied the pn‘dvﬂ‘\sur hill . R, ’»&’*8 and nppoun'd waure'.
“the sutwomimittee of the Comm
Elghtleth Congresy, to exXpress my concern in.the mulmlh thereof. T il that "
the present. bill H. R, 34 is {dentical with 1. R.S088 md, therefore, take nup
su\nllunv the siime stand in opposition thereto a8 with the previous bill o
1 have read. the record made. of ‘the hearings hefore the mmml(t(‘e nn g lL
S GONS aad have no issue to make. wlith the proponents of the bill; a}v e‘pm‘\\ql in
e the mvpnl, with regard to defining csunrilmlnr\ infringement in stk A" wanagwill -
r rextore the doctrine formerly announced 'in the Toeds & Caitin ense’ \\‘Mmut
giving sanction tw the nbuses pn‘wml\ condomnwl in the misyRe dm-trhm. o\om- -
_ plified in the Carbice case,
e 1 am opposed to any bill which will r\\n\nd the pmont mmmpnlv mm ﬂel(h of
- commerrial staple goods and unpatented and patented articles consutied, vised, or
Incorporated as component parts of a- p:m-mod structitre or: procesy whefi such
s goodr or articles are not maude. by ghe patent, «lNhu.nl\)u\hlo from o(hor such .
i gooda capable of substitutions be a (hun"«- ln ph\;k‘nl furm. or. by Rne nr
. ahape, ot immaterial desipns..
I do'not Believe the bill in i1
ments a matter of remnl intheen
» contrlbnmry {nfringement; - .
*1_— In earlier dayg, in citing the Lomls &. (‘nmn ease, tlw l.'nm-d ‘xmm
T 1}rt wllh refen*nce to it, nurltmtnl certaln sp«'lﬂc &)mmv orlat{cs t
. M . ’

. - \

'r

nt rnrm. nor, b\ any of me prnp(Nod nmvnd-
hen rlm.ﬂ propvrl\' dvﬂnm \\ hat cnn:ll(u{es

upmm_e
lbp_ ele-

‘\,

time the amount of pmht in cnnh'llmior\' mﬁm-romont would be .~

I do not lwlw\u {hat was m(vndvd h\ the pmplo \\lm wrote: ﬂllb

1 donot believe that the Congress—and let mo— ,

the Constitution whie hp prov id 5th it Congrress has the power “to pr G-
by. securing fors -

< limited times to authors and m\'onturs thie exclusivo u"hts to thon’ ot

I)ue cnnxuior'\(mn w ﬂl be iven to your fuLIr state- ‘,'

‘(Luﬁmlm‘d b\‘ l l‘ Me l‘nho cl\h-f. vm.lmwr .md (‘hullnmn o.t' the hmml of lho v ‘

(ec on the Judiel ary, Hopse of Repr ewnlmlvm :

- .

*

-«r*

. ... mant (‘muprlqim. thatwhich one mudo nnd euld tu homm(- n cnulrihmnr\' infrln;.er V

< AU 8, 415, 425, and. bmcoln Frwm('umy L'o.

,"""" i thé ddfendant had done’ wis . vittual’ infrmumm-m and hvhl him ll lhlo

T _‘_, _ like the [mon(»grnph disk, the new t‘k‘m('nl\“!h(' ‘novel elepenis in

i . patent monupaly to cover.
=

- - L # DL .
R ., - \ ... -

TN v A S PATEW lLA\V CODIFXCATIO\' » A\'D -RF\’IQIO\' '

(Bagxick Mfy, Co. v. Hollihgshead. Co., nml Rmnrx ot al; v, Alewmite. Corp., 2 )8

" Nte lmrt “ mmr (‘orp v 303 U.

ot ,‘ 2, rro) -

) 'l‘herc the (‘uurt kpoke of ¢ l‘.leuwmﬂ \\hi« h were mn‘eJ” 1\ml “neither of v\mch
pn»(-“nl num\ without (lwuﬂu-r.‘*.“mwh elenient was necessury to the up«-rmhm y
of the nllwr," sanentirely novel principle was diselosed,- the dise not only per- 7

- formed- a- now fumllun, but. pvrfnrmm it-in unuhhmlluu \\ith :luuuu-r new

Cio elonfent. - )
s T do not: h(-liow ﬂmt winor. nml inxigniﬂn it (hnn-'m to” ;:mul\ |,.r ﬂ“. sote
. purpose of attempling to distinguish it frofn . sMaple artjcles of cqiimerce and
: where the change is ot nt r(\quln-nwnt of the p*m-n makdonsuch articles, things ‘
or the elass of the mwuu}.ruph regprd or disk as wi Ruew it today and which conc”

B '(_mm-d the ('unl‘fimlﬂng-!nfnm. rarticle of ‘the Tands. & (ulhn caxe, JUhere
’llw “yl(-m(‘nm or tpirts” mnl\mx.. fp the p:m»mwl on ulmnun bore ov idcm-\'

P “in themselves of lwulg nm vl——um U ns-n, purt xh.\\ as.the w hulo ulmhllmliunv

- -\\ hen assembléd,: g . v\ -
. - Wlhen an. ur«H‘ﬁnr\' smpk- nrm e uf con um‘( seoenn bemady udnptllhl« fur use.
M in n' putvnlmt 'nmhlumion not by any denmml of llw patent\itself, bt mervely
“hy n_lgiq:(]-rox\mn of chwiée by one who practices or. prumuu-\ the. ‘prictice of 1he

4 patenfed Invention 1 do not believe that in the light'of the Levds\ind ¢ awenses
or. thp Kerosene Lamp ense, lnh'r n‘forn'«l to. that, xueh meflifted ﬂnph' artieles
“of cdinerce . thus bécome “especintly ninde™. so s to_ be chprgetefizedl as “Eles =
D nients Which were novel s not ;m&wvinr utility’ withont the nﬂu e rflvrxllill~"
S new funefion in wmhllmllun with another new «-h'nwnl.. Ll sueh’as (‘oul(l

';_3' C O be-aseribod” to - thie: disk uf Ll‘(‘!h nml l‘xulin ur. the. burm-r mee h nimu of thu_ -

~patented lamp. -t A
The kerosene’lamp p.nmlt ax v\plnlm-«l in |ln- l‘:ll‘"(‘t‘ ]N‘.H‘hlj.\ on 11 R ."Ni

e -xlml to a_combimation of vclements comprising ll.l\(‘ n chbihiney; and o new_ &

. umlf.ihuprmvd burner;inechanisny, . Tt has been’ pumtwl ot that when one. not’s. .

RREARata | (T ;\n}\wl to'do xo, atteripted to makeand sell all but the chimney and thus selling |

‘ot the wholeof the patefited combination iall the'vlénments of the patent &ainid, -
claim} he. did not infrinie, Nu- court’ found no<dittic ull\"dn findinlr that what -
lhcre .
N (crml Iy s no ixsue to be ht.ulo with such a Iml(lm-' Y
.\'llm ever, white thig exatiple. was cited. by a proponents uf the 'lll to: \huw :
{hdiTsg case of contributory: mfrmu-nwn't arising ont of selling a pagt of a whole *
|u!lem:-§tcmnbhmlinn, noe one h:m raised the question as to-the )rnpru-l\' of
ssueh a ) itentee attempting to <o prevent-the sale of the chingiey.{ To fe sure,
otvidd infthe
L elted: lnmpacase, were those unfawfolly, beins made il Ny but what Jof mp
('Mlmwv" If the chimuey were n Mnmylrd article of commerss, \Znuld one bell

* free to make nnd sell it for a\soulbl\ in"the paténted combination?] And, if the .
t 0 lamp Whse wege so rned; {(not ay’ rmulrml by the pmvnf bug iy eholfée of the ©
S mamafactrer e the © mnm-v wouhl- likewise ‘havg to, Idy made gpedinl ty be
L mounted upon-it - This n\qulrml«lunw of the chiufuey conld thuy theil b said
e Lo e especindly wade and .ulnmc\d for use in_the patented combipiation, and o

i
3 di\luu.uwh it fl‘nm nlhv< vnunm-xu*ulh available chitipeyss” Fhe necesserd
LI . shape of he (hlmm‘\' h% to ﬁt the hunp 1-:1\9 may lu' such g rénder, Ll f

>t without-ether use.”

,;l do not h\-livw nmt sne IL n (hm:.v ln thn- (lmrnvlor of a s 'nru(lo
,unlilllu:rn‘ nﬂ.\“ill(“& it ag-one which a p.\lvmw enn o\p.md Lis uulmn-niun
There enrs e many 11'14 mees ‘w here existing m‘m les :
of cutnmerce can be, used, sone of w eh have. had experience with, atlyw hich” '
. by nedessifating some slizht change the staidaril/article hecongs ey -n.nll\ § R
—?, '~ mnde to xmr t chargex of mnlribulnr\ infringement fo be made. v
- The pubpwése of uhlnhllng “uxe” or “combination” patents on the art’ nf m-\n;v
ik to mlt-mpf to obtain n menepoly in seme elemenyof e/ comifination npon |
“which, he!otherwise vould not obtain ohe, 1t ix an attempd’ we dof that, with a
“patent which otherwise he could not. If the I\oru,wmkl.mm patenteég were aglass’ )
mnnufmum'r. his interest could r(-ndil\' be h| gnlning Iy monupolv in lhe use of :
L7 diass fopquanufaeturing fhe chimney; 3
k \al”r. \x;—\.ikl\,.lv.z ax disclosed i the n\;lml nfqhe hoarlu-'q on. 1. ’ll .‘.h\ con- F
-tended -the bill did not go far envughi to lengalize -0 situntion where mannue '\
‘tacturer of aluminum foil in developing a-new se for the foil, siieh as in the “%
- % mmking of milk- bottle cipri-xhould® be prhiloum o Heense out {the patented
B lut-mml ol' cnp nml\uu. on the hasis uf H) lln-xN- gmm ;«qmnug |h1 pur\ huw ot

Y T . - . . - .-

oo

ey
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glmnin\ml tot Lrom Ilw mnuutuvnrer us n f'cquNlo 19 nseof, the' lmtonrml
caprmiking, Iftlils were made possible, thy nhuulmun fun nif!uut‘m turercould §
_Monoply: *on foil Tor thyfuse, Altbough ' patent el not be' Wid’ s the glHninug
IUII' 'l-lwn umm.h s pafents to mqulrg a, large #llnmhmnhrniu vohitie, thc
nlumimuﬂ!‘nil nnufacfurer rould  secuge " nionopuoly ln the munurm(uru ‘0
N auc.b Soil as.though hé had o pa'm-u( un it sluw his pafent-pssured mllmw wotild
*Sustiin, his mm\\urml‘\ulmm- (hot protected WY patetited use) to (-hul.lp i to
- umlvrwlt his mmp«-lilur in =ue h Tnarkits {o \r’nuull\. phhmr’u compléte Jienuvpuly,
.' =" Thé bill in I8 pesent, lnrm Js intenddd to prevent this’y prm llq: U‘urhh o iy
trige) but with, the -~p¢.x inlh- ‘made or uclumml for; use”_provisjons,” w«-nw to
provide a way: l‘or stich’ prnu foes to. be legally restored; “for the fnll S “ysed: in

* handied by the: mmhinu not Lmnkuﬁul\ Fequired:in thafz forng clw\\lu-rﬁ.m‘inl .
" may be \poclull\ mu(t‘d or earpy imprint of customer indentitie minu suelr xlmt.,iu .
ZAthat forwy its use in a pzuonlvd ‘mabhise, wpuld he marked,: . .

e o 1t is my u[n,;liull W at th¥real, ditlieilty in detlning mntn]hnorv mfx)n;vmmn(

»* e residex in tlw wiy ln “Which one ein ‘fxpress what js m he undm stovd as comingg
“illlill thee ment uingd of: NP mll\r uuule 1'11(1 aulnplnl ihr nge in. mfnnu-lm‘nt

(nf-u pagent ayd ﬁTSh will not graut more to the patentee-$ham that 1o which b

,jux}l\' .-;umm and whivh will not epéoutnge alwises: which - tluuu:h-]mhlic re-

“Fentment will, lvrin-' dmmuﬂm. attacks npon our lnm-m system, 7t
I shoull wie -be possible-for uu\ hm-xpn't.llluu fo be plmml on sieh n ke lﬂ!l-

'tlun (@lmt wnnld give to 4 pategfee the: right (6 embrace wdthifl his monopaly,

Jallor any of the (‘k'lel\ or: mntvrlnl\-—uﬂl. unpatentedy o patented - - Which -’

bomuw “expecially miade or ml:;ptml for_dse”-dhy- \irluo of nechules or demand

mmlo by one’ pracgicing: the: patent. =ll‘rm~ cAFTCGE of the thing used is de- ¢
orminotl by the onewho practices,or promotes - the practice-of the putent and

oV vlw can he asceribed to it ‘sof 1k, g suehy 1t becomes a’ reguisite to the proper
'»_‘a\\ombl\ or ulvwzualuu of the patent, Iilo ot beHeve it \l;nuld e ax an vh‘uwnt
per se, a.patenfee’s, riglit. to i‘mbm(q ‘it within . hisdl itent ponopolyd T U we T
“mthery 40 definbiyg elemnts’such as ther phomu..ruph reedrd of the: Lepds v Catlin
we thal e, s *mn;. prupvr lnnus (‘m'ﬂnm- things’ \\hkh _can e vud to be
mp\\i‘m\ made, ote) Y -
. » Without Rome liinits to-* o~]n\-i-1u\- n do g '«-nnfhu;nt uf xm-h a-hill inte lm\!
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