
ABSTRACT
As multinational technology-development partnerships 
have become more common, so have disputes between 
the parties. Litigation, however, is not the only option for 
resolving such disputes. In fact, for partnerships between 
entities in developing and developed countries, litigation 
may be a complicated, time-consuming, expensive, and 
doubtful process. Arbitration and mediation may offer 
the promise of more effectively resolving disputes, and 
this chapter explains how these methods work, their ad-
vantages and disadvantages, and suggests which questions 
should be asked (especially for a developing country in-
stitution) to begin to establish a dispute prevention and 
resolution strategy. The chapter offers both strategic and 
practical insights about how to use these mechanisms to 
resolve disputes and preserve partnerships.
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transactions, therefore, should be aware of dis-
pute-resolution methods and have a specific dis-
pute-prevention and resolution strategy. Dispute-
resolution procedures too often are unwittingly 
selected when a relationship begins, often years 
before a dispute actually arises. The dispute-reso-
lution clauses will therefore have been inserted 
into contracts by people no longer involved in the 
issues. Moreover, clauses frequently are inserted 
with a limited awareness of their specific implica-
tions in a dispute-resolution scenario.

Litigation, the formal, public process for 
resolving disputes before national courts, is the 
most conventional method of dispute resolution. 
Particularly for transnational disputes, litigation 
may be risky, frequently protracted, and may at 
times require seemingly unlimited legal costs and 
management time. Moreover, a dispute taking 
place in multiple jurisdictions may result in dif-
ferent outcomes depending on which court de-
cides the case.

This chapter explores alternative dispute reso-
lution (ADR) procedures for resolving IP disputes, 
focusing on the interests of developing countries. 
ADR encompasses a range of options for resolv-
ing disputes outside of formal court procedures. 
These options differ in terms of formality, party 
control, and finality. Each option, moreover, of-
fers benefits uniquely appropriate to different 
circumstances. This chapter concentrates on two 

CHAPTER 15.3

1.	 inTRoDuCTion
Institutions in developing countries are increas-
ingly entering the IP market, and multiparty, 
multinational IP relationships are becoming 
more common, and even essential to socio-
economic development. Through transactions 
involving these relationships scientific, technical, 
entrepreneurial, creative, and traditional knowl-
edge is exchanged. Nonetheless, a protected right 
also tends to increase the likelihood of disputes 
related to that right.1 While parties seek to reduce 
the frequency of disputes by rigorously manag-
ing their IP rights and obligations, disputes will 
inevitably arise. When they do, they can nega-
tively affect both sides. Parties involved in IP 
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representative ADR procedures, arbitration and 
mediation.

2.	 DiSpuTe	SCenARioS
The following dispute scenarios discuss some 
specific circumstances that apply to health or 
agricultural IP disputes. The scenarios may have 
particular relevance for institutions in develop-
ing countries. Parties to the types of disputes 
in these scenarios will most likely first consider 
resorting to litigation in national courts. They 
will, however, often find court action stymied 
because of the challenges involved: cost, length 
of procedure, legal uncertainty, decision makers’ 
lack of expertise, confidentiality/publicity, the dif-
ficulty of seeking action in foreign jurisdictions, 
and the negative impact on existing business rela-
tionships. Given these difficulties, parties should 
consider whether there are practical alternatives 
to expensive and protracted court proceedings.

2.1	 Research	collaboration:	ownership	dispute
Researchers in a medical research center in a 
developing country (Center X) build a research 
partnership with a leading university in a devel-
oped country (University Y). They collaborate on 
pursuing leads for pharmaceutically active com-
pounds. The partners exchange data and discuss 
research directions. University Y has a well-estab-
lished policy of patenting campus research, and 
an invention disclosure is filed with the technol-
ogy transfer office (TTO). This becomes a patent 
application in the name of University Y, citing 
three of its researchers as inventors. There is no 
notice to, nor recognition of, the researchers in 
Center X. The researchers at Center X denounce 
the behavior of University Y and request that their 
names be included as inventors. When University 
Y refuses this request, the researchers contemplate 
legal action, but are stymied by prohibitive legal 
costs.

2.2.	 Patenting	of	research	outputs	
from	genetic	material

A research institute obtains patent protection for 
a cell line developed from genetic material ob-
tained from one of the institute’s patients. The 

patient is from an indigenous group that lived 
an isolated existence until very recently. The 
indigenous group seeks redress, claiming own-
ership of interest in the patent and breach of 
fiduciary obligations by the research institute. 
The research institute asserts that it proceeded to 
commercialize the research result based on the 
patient’s prior consent to treatment. The contro-
versy, with claims of biopiracy, rapidly escalates 
into a global public debate.

2.3	 Claims	based	on	traditional	rights
An ethnobotanist collects traditional medical 
herbs and associated knowledge about their ther-
apeutic use from an indigenous community. The 
community is led to believe that this is the per-
sonal research of the ethnobotanist; the researcher 
acquires some of the knowledge after he falls ill 
on site and is treated by a traditional medicine 
man. The customary law of the indigenous com-
munity constrains both the dissemination and 
use of this knowledge within the community. 
The researcher subsequently publishes the knowl-
edge, and details about the plants he collected, 
in a noncommercial academic publication. This 
publication is widely distributed and used by sev-
eral private companies in their medical research. 
The disclosure of the information leads to pat-
ents, not directly on the traditional knowledge, 
but on further innovations, which are guided by 
and dependent upon the traditional knowledge. 
These patents acknowledge the prior publication, 
but give no direct reference to the traditional 
community itself. The traditional community 
attempts to seek relief but quickly finds that the 
legal remedies at their disposal are unclear and 
inappropriate for dealing with the cultural and 
spiritual harm incurred. 

2.4	 Agricultural	products	and	patents
Farmers in a developing country have cultivated 
for centuries a certain type of grain that gains 
popularity in global markets. A biotechnological 
corporation obtains patents on the grain by in-
troducing genetic modifications. Farmers in 
the developing country denounce their loss of 
international market share resulting from the 
actions of the biotechnological corporation.  
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The farmers are concerned, however, that any 
inherent right they may claim will be overshad-
owed in court by the economic, technical, and 
legal prowess of the corporation.

2.5	 David	v.	Goliath?
An inventor in a developing country holds 
patents in a number of countries on components 
used in consumer goods. The inventor enters into 
a license agreement regarding these patents with 
a multinational manufacturer. A dispute arises 
regarding royalty payments under the license 
agreement. The inventor wants to enforce his 
rights, but does not dare to engage in protracted 
and expensive multijurisdictional litigation. 
Furthermore, the inventor hopes to maintain his 
profitable relationship with the manufacturer. 

3.	 The	ARBiTRATion	opTion2

Seeking resolution to the above disputes through 
litigation promises much pain and little certainty 
for parties in developing countries. An alternative 
approach to litigation, however, could offer better 
results. Arbitration, for example, involves submit-
ting a dispute, by agreement of the parties, to one 
or more arbitrators who make a binding decision.

3.1	 Arbitration	procedure
To send a dispute to arbitration, the parties must 
sign an agreement to submit their existing or fu-
ture disputes to arbitration. Such an agreement is 
the foundation of an arbitration arrangement.3 It 
demonstrates the parties’ genuine willingness to 
settle the dispute through arbitration and limits 
the parties’ right to take the dispute to court. 

Arbitration may be conducted in different 
ways, and it is up to the parties and the arbitrator(s) 
to decide how the procedure should unfold, sub-
ject to any applicable rules and public policy re-
quirements. Parties may agree on the number of 
arbitrators, type of arbitration (ad hoc or institu-
tional), place of arbitration, language of arbitral 
proceedings, and the applicable substantive law.

 Figure 1 describes the principal steps in a typ-
ical arbitration, referencing the Arbitration Rules 
of the World Intellectual Property Organization 
(WIPO)4 (see also section 6.2 below).5

3.2	 Role	of	the	arbitral	tribunal
An arbitral tribunal operates differently from a 
judge in national court. Judges have powers de-
fined by national laws. The powers of an arbi-
tral tribunal are limited to those the parties have 
conferred to it. An arbitral tribunal may only 
determine the disputes stipulated by the par-
ties involved, and may only do so using powers 
conferred by the parties through the arbitral 
clause and adopted rules.

Since the arbitral tribunal is the dominant 
authority in settling the dispute, the appointment 
of the tribunal is probably the single most deter-
minative step in an arbitration. Parties should, 
therefore, be able to exert as much influence as 
possible on the establishment of the tribunal. 
Parties can normally agree on the appointment 
procedure, the number of arbitrators to be ap-
pointed, any required qualifications of the arbitra-
tors (including nationality), and persons to be ap-
pointed as arbitrators. In reviewing these factors, 
parties will have to weigh considerations of cost 
and efficiency against the weight and complexity 
of the dispute. The legal, cultural, and economic 
backgrounds of the parties will be reflected in the 
tribunal appointment process. 

3.3	 Legal	framework	of	arbitration
While arbitration is a private mechanism, it is not 
altogether free from regulation by national laws. 
In international arbitration, different systems of 
law, most notably the law governing the substance 
of a dispute and the law governing the arbitration 
procedure, will typically interact. In general, par-
ties are free to choose, by agreement, which laws 
will apply.

Parties may agree on which national law 
should govern the substance of the dispute. Parties 
may also agree that the dispute be determined 
on the basis of what is just and good (ex aequo et 
bono). In certain fields of consequence to devel-
oping countries, such as agriculture, biotechnol-
ogy and traditional knowledge, the legal regime 
is actively evolving, and the basis and extent of 
rights and obligations can be controversial. In 
these cases the possibility of dispensing with law, 
and deciding the dispute in equity, may be an at-
tractive option. 
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figure	1:	principal	Steps	in	a	Typical	wIpo	Arbitration

A WIPO arbitration begins with a claimant 
submitting a request for arbitration to the 
WIPO Arbitration and Mediation Center. 
The request for arbitration should contain 
summary details concerning the dispute.

REQUEST FOR ARBITRATION

30  Days

ANSWER TO REQUEST FOR ARBITRATION

ESTABLISHMENT OF THE TRIBUNAL

30  Days

STATEMENT OF CLAIM

30  Days

STATEMENT OF DEFENSE

30  Days

FURTHER WRITTEN STATEMENTS AND 
WITNESS STATEMENTS

HEARING

CLOSURE OF PROCEEDINGS

3 Months

FINAL AWARD

Within 30 days of receipt of the request for 
arbitration, the respondent must file an answer 
to the request. 

The parties may choose the number of 
arbitrators that will sit on the tribunal. In the 
absence of an agreement by the parties, the 
WIPO Center will appoint a sole arbitrator, 
except where the WIPO Center determines 
that three arbitrators are appropriate.

The statement of claim must be filed within 30 
days of the constitution of the tribunal.

The statement of defense must be filed within 
30 days of the receipt of the statement of 
claim.

The tribunal may schedule further submissions.

By party request, or by tribunal discretion, a 
hearing may be held for the presentation of 
evidence by witnesses and experts, and for oral 
argument.

When the tribunal is satisfied that the parties 
have had adequate opportunity to present 
submissions and evidence, it will declare the 
proceedings closed.

The final award by the tribunal should be 
delivered within three months of the closure 
of the proceedings.



CHAPTER 15.3

 HANDBOOK OF BEST PRACTICES  | 1419 

The law applicable to the arbitration 
procedure (lex arbitri or arbitral law) is the law 
that governs the procedural framework, such as 
whether a dispute is arbitrable, the availability 
of interim measures of protection, the conduct 
of the arbitration, and the enforcement of the 
award. The arbitral law need not be the same as 
the law applicable to the substance of the dispute. 
A tribunal may, for example, be subject to the ar-
bitral law of Switzerland, but may be required, 
by party agreement, to apply Indian law to the 
substance of the dispute.

4.	 The	meDiATion	opTion
Arbitration is not the only option to litigation. The 
parties can also opt for mediation, a non-binding, 
confidential procedure in which a neutral inter-
mediary assists the parties in reaching a mutually 
satisfactory settlement of their dispute.6 

4.1	 Mediation	procedure
The starting point of a mediation, like an arbitra-
tion, is the agreement of the parties to submit 
their existing or future disputes to mediation. 
Once a dispute arises and there is an agreement 
(either ex ante or ex post) to mediate, a party 
will initiate the process by informing the other 
party of the commencement of mediation. The 
mediation procedure is then largely determined 
by the parties, together with the mediator. 
Figure 2 describes the principal steps in a typical 
mediation. 

4.2	 Role	of	the	mediator
Unlike a judge or an arbitrator, whose mandate is 
to issue a binding decision or award, a mediator 
does not have any power to impose a settlement 
on the parties. The role of a mediator is to serve 
as a catalyst for party negotiations. A mediator 
works to improve communication between the 
parties, helps parties clarify their understand-
ing of their mutual interests and concerns, sheds 
light on the strengths and weaknesses of each 
party’s legal position, explores consequences of 
not settling, and helps generate options for a mu-
tually agreeable resolution of their dispute.

5.	 ChARACTeRiSTiCS	of	ARBiTRATion	
AnD	meDiATion

5.1	 Resolving	multijurisdictional	disputes
With the creation and exploitation of inter-
national IP rights, disputes are increasingly 
multijurisdictional. Resolving transnational dis-
putes through litigation requires the expense 
and complexity of pursuing parallel proceed-
ings in a number of countries and confronting 
multiple rounds of appeals in each jurisdiction. 
Furthermore, despite broad harmonization of 
substantive IP laws, national prejudices and dif-
ferences in approaches still remain. Therefore, in 
a multijurisdictional dispute, a win in one juris-
diction will not necessarily translate into a win 
in other jurisdictions. The risk of inconsistent 
results is significant. 

Through arbitration or mediation, the par-
ties can agree to resolve, in a single procedure, 
disputes involving intellectual property in a num-
ber of countries. For a deep-pocketed party that 
has an interest in broadly manifesting its strong 
IP enforcement policy, litigation may be a more 
appealing option. The threat of drawn-out court 
procedures in multiple jurisdictions may be an 
effective strategy to induce the other party with 
limited resources to accept a quick settlement. 
On the other hand, for a party seeking a timely, 
cost-efficient resolution of the immediate dispute, 
resolution through a single arbitration or media-
tion procedure may be more advantageous. 

5.2	 A	neutral	dispute-resolution	forum
Litigation between parties of different nationali-
ties means that the home party enjoys an advan-
tage, since the other party bears the burden of a 
foreign and unfamiliar jurisdiction. In arbitration 
or mediation, parties may resolve a transnational 
dispute on neutral territory, so neither party is 
subjected to foreign court procedures, laws, cus-
toms, languages, and prejudices. In arbitration 
or mediation, parties may appoint an arbitrator 
or mediator of a neutral nationality and choose a 
neutral language and venue of procedure. In arbi-
tration, parties may agree on neutral substantive 
and procedural law. 
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figure	2:	principal	Steps	in	a	Typical	mediation

AGREEMENT TO MEDIATE

COMMENCEMENT/ 
REQUEST FOR MEDIATION

APPOINTMENT OF A MEDIATOR

INITIAL CONTACTS BETWEEN 
THE MEDIATOR AND THE PARTIES

• setting up the first meeting
• agreeing on preliminary exchange  

of documents, if any

FIRST AND SUBSEQUENT MEETINGS

• agreeing on ground rules for  
the process

• gathering information and  
identifying issues

• exploring the interests of the parties
• developing options for settlement
• evaluating options

CONCLUSION
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Recourse to arbitration or mediation in a 
convenient, neutral forum may be especially at-
tractive when public entities are party to a dis-
pute.7 If a dispute is between a state entity and a 
private party, the private party will be disinclined 
to go to the court of the state entity, and the state 
party will not want to submit to the jurisdiction 
of the courts of another state. In such a case, a 
neutral procedure such as arbitration or media-
tion may be the only option acceptable to both 
parties. This feature may be particularly relevant 
in IP transactions involving entities in developing 
countries, where public institutions often largely 
own IP rights.

5.3	 Autonomy
Arbitration and mediation are based on consent 
of the parties. It follows that arbitration or me-
diation proceedings require party autonomy and 
that parties largely retain control over the dispute-
resolution process.

In principle, parties are free to agree on the 
procedure to be followed in the arbitral proceed-
ings. Depending on their needs, parties can se-
lect streamlined or more extensive procedures 
and choose the applicable procedural and sub-
stantive law, place and language of the arbitral 
proceedings, and the arbitrator(s). Thus, the par-
ties can adapt an arbitration procedure to fit the 
dispute.

Mediation offers parties control over not only 
the procedure to follow, but also the outcome of 
the process. Parties may fashion the mediation 
process to their specific needs. Commencement 
of the mediation is based on the parties’ agree-
ment to resolve the dispute through mediation, 
and continuation of the process depends on the 
parties’ continued acceptance of the terms of the 
mediation. Unlike arbitration, a party that has 
submitted the dispute to mediation may with-
draw at any time from the mediation. The out-
come of a mediation also depends on the will 
of the parties. While the mediator will assist in 
the procedure, it is ultimately up to the parties 
to determine whether they will settle the dispute 
in accordance with their interests or seek resolu-
tion in a different forum, such as litigation or 
arbitration. 

5.4	 Choosing	relevant	expertise	
Judges often have varying degrees of experience 
and qualification, and national courts are fre-
quently ill equipped to deal with technically com-
plex issues presented in IP disputes. 

In arbitration, parties normally participate in 
selecting arbitrators and are, in principle, free to 
appoint arbitrators of their choice. Arbitrators may 
be chosen for their skill and expertise in a specific 
legal, technical, or business field. Arbitrators with 
relevant expertise will ensure proper understand-
ing of facts and law and, therefore, contribute to 
a timely, cost efficient resolution of the dispute. 
When the dispute involves parties of different 
cultural and economic backgrounds, an arbitra-
tor’s knowledge of cultural or social sensitivities 
may also be helpful. 

As in arbitration, parties select their media-
tors. A mediator’s role, however, is fundamentally 
different from that of a judge or an arbitrator. 
The mediator’s role is not to render a decision 
but to facilitate the process through which par-
ties endeavor to settle their dispute. The mediator 
may inject a degree of detachment and objectivity 
into the dispute. The role of the mediator as an 
intermediary may be especially crucial when 
the share of information and bargaining power 
between the parties is unequal. An effective 
mediator will address these concerns.8 A mediator 
also will help parties rebuild trust to increase the 
chances for settlement.9 

The success of an arbitration or a mediation 
depends largely on the quality of the arbitrator(s) 
and mediator(s), and the challenge is often to 
find candidates that have both arbitration or me-
diation skills and experience with the specialized 
knowledge of the disputed subject matter. 

5.5 Confidentiality	
Parties to arbitration or mediation can keep the 
proceedings and any results confidential. In do-
ing so, parties can focus on the merits of their 
dispute and avoid distraction from external fac-
tors, such as unwanted negative press coverage. 
Confidentiality may be especially important 
where the terms of the parties’ relationship are 
undisclosed to the public, as in most licensing 
agreements, and where commercial reputation 
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and trade secrets are at stake. Particularly in me-
diation, the private nature of the procedure allows 
parties to engage in frank, exploratory settlement 
negotiations and not be intimidated by formal le-
gal procedures.10 

On the other hand, if one of the parties wish-
es to establish a public precedent to dissuade oth-
er parties from engaging in similar conduct, the 
confidential nature of arbitration and mediation 
may make these options less desirable. In certain 
cases, it may be more effective to take the case to 
the public and seek the support of public organi-
zations or nongovernmental organizations. A de-
gree of publicity may at times assist in negotiating 
a settlement.11 For disputes involving issues of 
broad public concern, which is often the case in 
health and agriculture, it may be inappropriate 
to keep the existence of the dispute, and its 
outcome, confidential. When appropriate, parties 
may agree to employ mediation or arbitration to 
resolve the dispute and consent explicitly to make 
the process and result public. 

5.6	 Preserving	relationships
As multiparty, complex IP relationships become 
more common, partnerships between actors in 
government, academia, and industry in devel-
oping and developed countries occur regularly 
and, frequently, expand beyond a single short-
term transaction. The multiparty nature of 
such relationships exacerbates the complexity of 
dispute resolution. When disputes arise out of 
these relationships, a party’s desire to resolve the 
immediate dispute should not eclipse safeguarding 
the relationship.

The adversarial nature of litigation often 
fosters hostility and resentment between the 
parties, rendering the dispute intractable and 
potentially destroying a working relationship. 
On the other hand, the consensual nature of 
mediation, and to a certain extent arbitration, 
accommodates a long-term approach. Parties can 
resolve the dispute at hand and still maintain a 
working relationship. In this way, antagonism 
between parties can be mitigated and mutual 
understanding fostered. This feature of mediation 
and arbitration may be particularly relevant for en-
tities in developing countries that rely on alliances 

with foreign enterprises. Developing countries are 
still dependent on foreign sources for technology, 
and so there is a marked need to maintain these re-
lationships. Also, a large proportion of innovation 
occurs in university or government laboratories, 
after which rights are exploited in collaboration 
with foreign companies. Foreign IP rights hold-
ers will demand a particular level of protection; 
entities in developing countries, especially those 
in the public sector, may need to accommodate 
these demands with national development goals 
or other vested interests.12 

5.7	 Arbitration’s	finality	
The protracted nature of litigation, which pushes 
parties into multiple rounds of appeals, is a com-
mon problem when litigating transnational dis-
putes. In addition, it is difficult to enforce any court 
judgment outside the court’s jurisdiction. The end 
result of arbitration is, on the contrary, a final, 
binding award. Normally appeals are not allowed, 
and awards are directly enforceable by national 
courts under the Convention on the Recognition 
and Enforcement of Foreign Arbitration Awards 
(New York Convention).13 This convention, cur-
rently ratified by 139 countries, greatly facilitates 
the enforcement of awards across borders by pro-
viding for recognition of awards on a par with 
domestic court judgments, without review on the 
merits. The convention only permits awards to be 
set aside in very limited circumstances. 

5.8	 Mediation’s	nonbinding,		
interest-based	procedure	

In litigation or arbitration, the outcome of a 
case is determined by the facts of the dispute 
and the applicable law. Mediation, on the other 
hand, involves more than the exercise of rights 
and obligations set within legal parameters. It is 
often a coordinated exercise of legal rights, with 
consideration given to other economic and social 
variables.14 With mediation, the dispute resolu-
tion options are broadened, allowing the parties, 
with the help of the mediator, to craft innova-
tive, common-sense solutions that amicably settle 
the dispute. Parties may find a solution to their 
dispute by considering their business or social in-
terests. They may also reach package deals that 
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include nonmonetary benefits, such as technol-
ogy transfer agreements, training programs, or 
infrastructure development.

In certain circumstances, mediation may be 
the only option available for resolving the dispute. 
Parties in a dispute may each have a claim that 
is valid and enforceable and, yet, impossible to 
fulfill.15 The dispute may involve a subject matter 
where there is no established legal framework, or 
where there are certain interests that may not be 
adequately addressed by traditional legal means.16 
In such cases, the only strategy to break the impasse 
may be a cooperative solution, such as mediation. 

The nonbinding nature of mediation means 
that a decision cannot be imposed on the parties 
and that all involved must voluntarily agree to ac-
cept the settlement. Any settlement may be re-
corded in a contract; if either party does not per-
form the contract, actions for breach of contract 
may be brought. Of course, if the outcome of a 
mediation represents the interests of the parties, 
the outcome is more likely to endure as a long-
term solution to the conflict.

5.9	 Mediation—minimal	risk
Even when the parties have agreed to submit a 
dispute to mediation, if a party feels that it is not 
making any progress, that the procedure is becom-
ing too costly, or that the other party is not act-
ing in good faith, the party may withdraw from 
the mediation process at any time and seek to re-
solve the dispute through litigation or arbitration. 
Accordingly, mediation involves low risk. Should 
mediation not produce a settlement, the procedure 
might still assist the parties by defining the facts 
and issues of the dispute, thus preparing parties for 
subsequent arbitration or court proceedings. 

5.10	 Comparing	options	at	a	glance
Table 1 provides an overview of the different 
strengths and weaknesses of litigation, arbitra-
tion, and mediation.

6.	 pRACTiCAl	ConSiDeRATionS
Since arbitration and mediation are private pro-
ceedings, the support of lawyers and experts 
skilled in the process is essential. Institutions in 

developing countries will want to exercise care in 
retaining appropriate counsel when exploring ar-
bitration and mediation options. 

6.1	 Controlling	costs	
The validity of a claim may be irrelevant if the 
concerned parties are unable to afford the appro-
priate dispute-resolution procedure. Institutions 
will need to confront any financial constraints 
that might complicate the choice of a dispute-
resolution strategy. 

Arbitration and mediation are essentially 
private processes, and a number of advantages, 
including party autonomy, confidentiality, neu-
trality, and expertise, stem from the private na-
ture of the proceedings. This private nature, 
however, also means that parties are obliged to 
bear the costs. The parties involved in a dispute 
do not pay judges in national courts, but they do 
pay arbitrators and mediators. 

In an arbitration, parties must cover le-
gal fees, plus the additional fees and expenses 
of arbitrators. If an institution administers the 
arbitration, administrative fees must also be paid. 
Thus, arbitration may not necessarily be less costly 
than litigation. However, parties can consciously 
try to limit costs by expediting the procedure and 
by selecting cost-efficient venues for meetings 
and hearings. Parties can also endeavor to ap-
point an arbitrator that is sensitive to the finan-
cial constraints of parties, and choose an arbitral 
institution that charges reasonable administrative 
fees. Furthermore, while arbitration may be 
costly, the finality and enforceability of arbitral 
awards may make arbitration less costly than liti-
gation, which often involves multiple appeals and 
requires a judgment to be enforced in a foreign 
jurisdiction.

In mediation, costs are more easily con-
tained. Mediation costs include the legal fees of 
each party, the mediator’s fees, and administrative 
fees (if an administering institution is present). 
Parties can monitor the costs and progress of the 
mediation to determine whether to continue it. 
While the cost of mediation is generally shared 
equally between the parties, parties may agree to 
change this allocation of costs depending on the 
economic power of each party. 
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Table	1:	litigation,	Arbitration,	and	mediation	Compared

Common			
features	of	
many	Ip	
disputes	

litigation Arbitration mediation

International solution limited to 
court’s jurisdiction

multiple proceedings 
under different laws, 
with risk of conflicting 
results

possibility of actual or 
perceived advantage 
to party that litigates 
in its own country

global solution

a single proceeding 
under the law 
determined by parties

arbitral procedure and 
nationality of arbitrator 
can be neutral to 
law, language, and 
institutional culture of 
parties

global solution

single proceeding

mediation procedure 
and nationality of 
mediator can be neutral 
to law, language, and 
institutional culture of 
parties

Technical decision maker might 
not have relevant 
expertise

parties can select 
arbitrator(s) with 
relevant expertise

parties can select 
mediator(s) with 
relevant expertise

Urgency procedures often 
drawn out

injunctive relief 
available in certain 
jurisdictions

arbitrator(s) and 
parties can shorten the 
procedure

arbitration may provide 
provisional measures 
and does not preclude 
seeking court-ordered 
injunction

mediator(s) and 
parties can shorten the 
procedure

while provisional 
measures are not 
available in mediation, 
parties not precluded 
from seeking court-
ordered injunction

Legal 
framework

court generally applies 
only its national laws

applicable law may be 
determined by parties;  
absent party agreement, 
arbitrator(s) will select 
the law(s) that it 
determines appropriate 
to the dispute

multiple national laws 
may concurrently apply

tribunal may decide 
in equity (rather than 
specific law)

procedure less governed 
by law and more by the 
social and economic 
interests of parties

(Continued	on	next	page)
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Common			
features	of	
many	Ip	
disputes	

litigation Arbitration mediation

Finality appeal possible limited appeal option any settlement 
agreement is binding 
between parties as a 
matter of contract law

Confidential/
trade secrets 
and risk to 
reputation

public proceedings proceedings, disclosures, 
and awards confidential

proceedings, disclosures, 
and outcomes 
confidential

Continuing 
relationship

parties may or may 
not be in a continuing 
relationship

dispute may be 
resolved without 
adverse party’s active 
participation

adversarial nature of 
litigation may further 
antagonize parties

parties often in a 
continuing relationship

parties often in a 
continuing relationship

mediation shields the 
relationship by fostering 
an amicable resolution 
of dispute

Table	1	(continued)

Whether in arbitration or mediation, par-
ties should bear in mind that the procedure is 
largely under their control and costs will vary 
depending on the choices made throughout the 
procedure. 

6.2	 Ad	hoc	or	institutional	procedure?
Arbitration and mediation may take place ad 
hoc or under the aegis of an institution. In an 
ad hoc procedure, the parties, with the arbi-
trator or mediator, administer the proceedings 
themselves. This requires sufficient cooperation 
among the parties and the arbitrator or me-
diator, as well as considerable experience in 
arbitration/mediation procedures. In an insti-

tutional arbitration or mediation, the institu-
tion provides a procedural and administrative 
framework for initiating and conducting the 
procedure, and oversees the integrity and in-
dependence of the process. Especially where 
parties are inexperienced in dispute resolution, 
they should consider opting for an institutional 
procedure. Administrative fees vary greatly by 
institution and will be a factor in selecting 
one. However, the cost of using a moderately 
priced institution will guarantee consider-
able benefits, including administrative and 
technical assistance, availability of a tested set 
of procedural rules, and access to qualified ar-
bitrators and mediators.
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Governments and public institutions can 
help make arbitration or mediation procedures 
accessible and available by identifying and sup-
porting neutral institutions that can provide 
cost-efficient, timely dispute-resolution services, 
and by catering to the needs of local enterprises, 
government agencies, and foreign entities. The 
Arbitration and Mediation Center of the World 
Intellectual Property Organization17 (the WIPO 
Center) is worth keeping in mind. Established in 
1994 to promote the timely, cost-effective reso-
lution of IP disputes through alternative dispute 
resolution, the WIPO Center has created, with 
the active involvement of many ADR and IP prac-
titioners, the WIPO mediation, arbitration, and 
expedited arbitration rules and clauses. Together 
with its extensive network of IP and ADR experts, 
the WIPO Center ensures that WIPO procedures 
are at the cutting edge of IP dispute-resolution 
techniques and that these procedures meet the 
needs of parties of different economic and social 
backgrounds. 

6.3	 Drafting	clauses
Arbitration and mediation are premised on 
party agreement; it is uncommon that these 
procedures are adopted after a dispute arises, 
when animosity between parties generally over-
shadows their interest in resolving the dispute. 
Therefore, arbitration and mediation clauses 
often refer to potential disputes under a par-
ticular contract, including those conflicts that 
might emerge regarding patents, know-how and 
software licenses, franchises, trademark coexis-
tence agreements, distribution contracts, joint 
ventures, R&D contracts, technology-sensitive 
employment contracts, and mergers and acqui-
sitions with important IP aspects. These clauses 
generally determine a number of the procedure’s 
essential elements, such as its specific type, lan-
guage, number of arbitrators or mediators, and 
the applicable law. Arbitration and mediation in-
stitutions generally make available model claus-
es. Adopting these clauses will help to avoid any 
uncertainty that might unnecessarily burden the 
arbitration or mediation proceeding. Parties may 
introduce certain cost-saving models in appro-
priate circumstances.18 

Dispute-resolution clauses can provide for a 
multitiered process, namely, by mandating me-
diation followed, in the absence of settlement, by 
arbitration. Even mediation may be preceded by 
direct party negotiation, which may be particu-
larly relevant in disputes in public settings. When 
opting for a multitiered process, it is useful to 
stipulate time periods for each procedure in order 
to prevent protracted discussions and delays 
between the procedures.19

Public sentiment may not always support the 
development of and participation in ADR pro-
cedures. Public ADR pledges may be useful to 
handle this. Furthermore, legislative authorities 
may consider adopting procedural laws referring 
to or integrating ADR methods.

7.	 ConCluSion	
Entities in developing countries face a number 
of challenges, when a dispute arises, with entities 
in developed countries. The entities in developed 
countries will often have greater financial power 
and technical expertise with which to pursue a 
favorable dispute resolution. Since technology 
transfer is tied closely with economic develop-
ment, disputes may trigger public reaction. 
Moreover, language and cultural barriers can be 
obstacles to effective communication, and ques-
tions may arise about how rights asserted by de-
veloping countries may be accommodated by the 
existing IP regime. 

Having a dispute-resolution policy can help 
to address these concerns. It can also provide 
strategic benefits and minimize the risk of 
disputes escalating. The dispute-resolution strat-
egies should therefore be crafted with regard to 
the specific circumstances of the dispute and the 
background of the parties. Ideally, a procedure 
that assists in mitigating economic inequalities 
between parties should be identified and imple-
mented. Technical, commercial, legal, and social 
interests may need to be considered. In certain 
cases the result will be compromise; in other cas-
es, robust enforcement will be sought. 

Litigation, arbitration, and mediation oper-
ate within very different paradigms. To adopt the 
most appropriate dispute-resolution strategy for 
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a potential or existing dispute, parties should un-
derstand the differences between the procedures 
and determine which is most appropriate to the 
circumstances of the conflict. Remember, litiga-
tion is not the only option. Arbitration or me-
diation may offer a sustainable solution that will 
satisfy all the parties involved. ■
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