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Pharmaceuticals

Recent press reports have been
suggesting that the pharmaceutical
industry, which it 1is currently
fashionable to criticise, has been
attacked by ‘“officials of the
Commission in Brussels”. The press
reports have not identified the
officials; but it seems reasonably
certain that the origin of the
criticisms is a speech given by Mario
Monti, Commissioner for
Competition Policy, in Antwerp on
11 October 2001. In his speech, he
said, fairly enough, that in this sector
there was the rather specific
phenomenon that the consumer
usually was not directly affected by
the price of the product being
reimbursed or otherwise covered by
the different national health
insurance systems. Price control is a
common feature in many national
regulatory systems in the
pharmaceutical sector throughout
the Community.

As in so many other sectors, such as
the car sector, prices differ between
Member States and parallel trade
occurs between low-price countries
and high-price countries. From the
early sixties the Commission has
pursued a merciless policy against
companies which, one way or the
other, clipped the wings of parallel

traders. DaimlerChrysler is the last .

one in a long series of companies to
feel the heat. [See page 252 in this
issue.] “Does this policy also make
sense in the pharmaceutical sector?
- The industry claims it does not. The
Commission takes a  different
viewpoint. However, industry 1is
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tenacious. All our decisions are being
challenged in the European Courts.
In the past the debate has been on
mere technicahties. In all other
pending cases the debate is much
broader. The industry asks the
Courts in Luxembourg to declare
that the pharmaceutical sector 1s so
different that the Commission's
parallel trade policy has no razson
dérre. Leaving aside the details, we
take the view that the industry is
wrong.” (This is by no means self-
evident: see the Advocate-Geberal's
Opinion in Merck v Primecrown.)

The other important issue 1s that the
Commission is confronted more and
more with the question of the
boundaries  within  which a
pharmaceutical company can use 1ts
intellectual property rights, typically
its patents, to prevent potential
newcomers from entering the
market. “There should not be any
misunderstanding. Research based
companies, which have invested vast
amounts of money to develop new,
innovative medicines are entitled to
patent protection. That monopoly
right enables them to charge
profitable prices in order to recoup
their investment; and patent holders
will obviously fight tooth and nail to
hold on to their monopoly right since
every extra day of protection
generates monopoly profits.
Potential newcomers sometimes
complain that they do so in an
abusive manner. It is for us to
examine these allegations.” [For a
copyright case, see IMS on page 267
of this issue.] M
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