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It is, and has been, my desire to pro-
vide the necessary incentives for natural
gas. producers that will insure an ample
supply of gas for the consuming public.

But this  measure simply would not -

guarantee that- . “ .
. TIn the course of this debate, I have
. heard some repeat the old adage that
“It’s better to have half a leai than no
loaf at 2ll.” But, what if the loaf is lack~
ing in nutritional value and would actu-
ally be unhealthy for the body as &
whole? That is precisely the type of “half
loaf” that this compromise report repre-
sents. It provides little nourishment to
the market system and would be un-
-healthy for- producers and conswmners
alike. ’ .

In addition 1o the exbtension: i price
contrels over more of the gas industry,
this bill would create a regulatory night-
mare. It would establish between 17 and
23 new categories of gas. {0 be overseen
by hoth the Federal Energy Regulatory
Commission (FERC) and the States’
public service commissions. - .

Conflicting memoranda have surfaced
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‘While leaders .of the industrialized
world might be encouraged by the fact

that the United States finally adopted:
ari energy policy, I seriously -doubt if -

would engender much confidence in the
dollar once it was realized that the pol-
iey would do very litile to increase the
domestic supply of gas and, therefore,

reduce dependence on foreign imports. -
Moreover, many economists and bankers

believe that the problems facing the dol-
lar abroad are not so much the resulé of

an excessive dependence upon imported -

oil, but rather an inability to come fo
_grips with the problem of inflation and
Giovernment spending. I share that view
“and find the arguments in favor of the
conference report based upon the status
of the dollar unpersuasive.. :

For those reasons, Mr. President, I in-
tend to oppose the pending gas confer-
ence report and support the motion to
recommit. .

The merits of the motion to recommit
the report with instructions are several.
The intrastate market would remain free
of conirols, thereby ereating the opti-

from within the Government regarding mum- incentive for greater gas produc-
the administrative feasibility of the bill. tion. In times of emergency, the ‘Presi-
But. regardless of which- memorandum dent eould order allocation of certain
one. believes, the fact remains that the gas, and could permit sales at unregu-
creation of so many heéw complex cate- . lated prices, buf still under his control.

gories of gas flies in the face of the effort

- 1o deregilate the industry. It is difficult .

$o see how doubling or iripling the bur-
den of paperwork and redtape imposed .
upen the producer, coupled with the
extension of price controls 4o intrastate
gas i3 going to encourage new explora-
tion and production. Indeed, I am afraid
that it will have just the opposite eifect.
_ From the standpoint of the consumer,
- there is even less to be gained from the
conference report. Any ‘preoposal which
" would increase the price .of gas paid to
the producer in order io encourage ex-
pleration and production is going to cost
the consumer money. Thequestion is how
10 devise a plan so as t0 maximize the
increase in the discovery and production
of new domestic gas «reserves for -every
. doHar increase ifi the consumer’s fusl'bill.
According to the Energy Tnformation
Agency, the bill passed by the Senate last
" year would have had a net cost to the
consumer which was less than is mow pro-
jected under ihe pending conference re-
port. Moreover, it has been shown that
this bill wofild not increase the gas supply
- in’ future years over what could be
achieved by simply permitting the Med-
‘eral Energy Regiilatory Commission to
set a new, higher price for natural gas.
In other words, .the conference report
will cost consumers an estimated $41 bil-
lion in additional costs between now and
the end of 1985, with no commensurate
increase in the domestic supply. -
_Finally; it is worth reviewing the ef-
fect of the compromise bill from the
vantage of the dollar-overseas. The ad-
ministration and others have argued that
. enactment of the bill is necessary to
" bolster the sagging dollar and reduce
our balance of payments deficit. While
I will readily concede that passage of this
bill, or any other significant bill, would
have a positive, and perhaps stabilizing,
effect upon the dollar, I am convinced
that the effect would be temporary.

Interstate - and intrastate - pipelines
.would be able to move gas for each
other without bringing any new parties
under general Federal regulation. The
Federal Energy Regulatory Commission
would set the price for interstate pas
based upon 1977-78 data. And finally,
retail gas pricing would be left to the
State regulatory commissions.

In my judgment, Mr, President, the
motion to recommit the conference re-
“port with instructions to repert back
with the bill just outlined is a far better
way to address the energy situation con-

fronting this counttry. It ‘would maximize

the ihcrease in the supply of domestic
gas at a justifiable cost to the consumer.
It represenis a solytion that we can be
proud of both at home and abroad.

ROUTINE MORNING BUSINESS

Mr. ROBERT . BYRD. Mr. Presi-
dent, I ask unanimois consent that there
now be a period for the transaction of
routine morning husiness, with the state-
ments therein limited o 5 minutes, and
that the: period not extend beyond 30
minutes. o . :

“The PRESIDING OFFICER, Without

objection, it is so ordered.

MESSAGES FROM THE HOUSE

At 10:37 am.; a message from, the
House of Representatives delivered by
Mr. Berry, one of its reading clerks, an-
nounced that the House has passed the
following bills: without amendment:

. 8. 8119. An act to transfer certain real
property .of- the United States to the Dis-
triet .of Columbia Redevelopment Tand
Ageney; and .. . : .

'E. 3120. An act to.enhance the flexibility

of contractual authority of the Temporary
Commission on Financial Oversight of the
Distriet ‘qf‘Golumbia. =

The message also announced that the
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House agrees to the report of the com-
mittee of conference-on the disagreeing
votes of the two Houses on the amend-
ments of the House to the bill (5. 3075)
to amend the Foreign Assistance Act of
1861 and the Arms Export Control Act,
and for other purposes.

At 3:29 pm. a message -frem the -

House of Representatives delivered by
‘Mr. Hackney, one of ifs reading clerks,
announced that the House has passed
the hill 8. (3375) to amend title 28 of
the United States Code to make certain
changes in the places of holding Federal
district courts, in the divisions within
judicial districts, and in judicial district
dividing Iines, with -an amemndment in
which it reguires the concurrence of
the Senate. : )

' The message also apnounced that the
‘House has passed the following bills,
each with amendments in which it re-

_quests the concurrence of the Senate:

8. 1103, A bill to permit States the recip-
“rocal right to sue in the Supreme Couri of

the District of Columbia to recover tazes
due the State;’ ) '

8. 1895, A hill to ‘amend the Naiural Gas
Pipeline Safety Act of 1968 o authorize ap-
propriations for fiscal year 1979; and
. 8.2556. A bill to change the name ‘of the
District of Columbia Bafl Agency.

The message further announced that
the House has passed the following hbills,
in which i} requests the concurrence of
the Senate: :

H.R. 10311. An sct to amend the District of
Columbis Redevelopment, Act of 1945, and for
other purposes; -

H.R. 12116. An &ct to amend the District of
Columbia  Self-Covernment and -Govern-
mental Reorganization Act to repeal the au-
thority of the President to sustain vetees hy
the Mayor of the District of Columbia of acts
passed by the Council of the District of Co-
lumbia and repassed by two-thirds of the
Council, to change the period durlng which
acts of the Council of the District of Colum-
bia are subject to congressional review, and
‘for other purposes; ' o

H.R. 12165. An act to extend until the close
of June 30, 1981, the existing suspension of
cduties on certain metal waste and scrap, an-
wrought metal, and other articles of metel;
a’m . -

H:B. 13243, An act Sooamend the District
of Columbia Self-Government and Govern-
mental Reorganization Act to authorize the
‘Gouneil of the Disfrict of Columbia fe dele-
gate its anthority to issue revenue bhonds for-

-undertakings in the ares of-housing to :any
housing finance agency established by i and
1o provide that payments of such bonds may =~

he made without further approval. -
ENROLLED EILLS SIGNED

The message also announced that the
Speaker has signed the -following en-
rolled bills; - s

8..8075. An act to amend the Foreign As-
sistance Act of 19861 and the Arms Export
Control Act to authorize international secu-
rity assistance programs for fiseal year 1879,
and for other purposes;

" B, 3119. An act to transfer certain real
property of the United States to the District
of Columbia Redevelopment Land Agency;

5. 3120. An-act to enhance the flexibility of
contractual authority “of the Temporsry

Commission on Financial Oversight of the
Distriet of Columbia, -

S. 8454. An act to amend the Act of Au-
gust 29,-1074 (B8 Stal. 795; 10 T.S.C 8202
unote), relating tio the authorized nambers for
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the grades of lieutenant colonel and colonel .

in the Air Force and to authorize the Presi- |

dent to suspend certain provisions of law
when he determines that the heeds of the
Armed Forces so require, and for ether pur-
poses; and - . . :
H.R. 13087. An act fo authorize the issu-
ance of substitute Treasury checks without
undertakings of Indemnity, ezcept as the
Secretary of the Treasury may reguire.
. The enrclled bills were subsequently signed
by the President pro tempore (Mr. EASTLAND) .

HOUSE BILLS REFERRED

The following bills were read twice by
their titles and referred as indicated:

. HR. 10311. An act to amend the District
of Columbla Redevelopment; Act of 1045, and.
for other purposes; to the Committes. on
Governmental Affairs;

H.R. 12118, An act to amend the District
of Columbia Self-Government and Govern-
mental Reorganization Act to repeal the au-
thority of the President to sustain vetoes Ly
the Mayor of the District of Columbia of acts
passed by - the Council of the District of
Columbia and repassed by two-thirds of the
Council, to change the perlod during which
acts of the Council of the District of Colum-
bia are subject to ¢congressional review, and

" for other purposes; to the Committee on
Governmental Affairs;

H.R. 12165. An act t0 extend until the close
of June 30, 1981, the existing suspension of
duties on certdain metal waste and scrap, un-
wrought metal, and other articles of metal:
to-the Commitiee on Finance: and

H.R. 13243. An act to amend the Distriet

“of Codlumbia Self-Government and Govern=-
mental Reorganization Act to authorize the

' Couneil of the District of Columbisa to dele-
gate I1ts authority to issue revenue bonds for
undertakings in the area-of housing to any
housing finance agency established by it and
to provide that payments of such bends may
be made without further approval; t¢ the"
Committee on Governmental Affairs.

REPORTS OF COMMITTEES

The following reports of committees
were submitted: : .

By Mr. MUSKIE, from the Committee on
the Budget, without amendment:

8. Res. §44. A resolution walving section
402(a) of the Congressional Budget Act of
1974 with respect to consideration of H.B.
110592, a bill to smend the act of Decem-
her 22, 1974 (88 Stat. 1712), relating to the
Navajo and Hopl Indian Relocation Commis-
sion (Rept. No. 96-1189).

8. Res. b49. A resolution walving section
402(a} of the Congressional Budget Act of
1974 with respect to consideration of 8. 2083
(Rept. No. 96-1190). .

- By Mr. GLENN, from the Committes o
Governmental Affairs, without amendment:

8. Res. 560. An originail resolution waiving
section 402(a) of the Congressional Budget
Act of 1974 with respect to the consideration
of H.R. 7700. Referred to the Committee on
the Budget. ) .

By Mr. GLENN, from the Committee on
Governmental Affairs, with an amendment:

ILR. 7700, An act to amend title 39, United

¢ States Code, to insure the continuation of
Public’ EBervices performed by the United
States Postal Service, and for other purposes
(together with additional views of the Com-
mittee on Commerce, Science, and ‘Trans-
portation) (Rept. No. 95-1181). ’

By Mr. MOYNTIHAN, from the Commiftee -
on Finance, with an amendment and an
amendment to the title:

H.R. 4007. An act to amend the Internal
Revenue Code of 1954 to designate the home
of a State legislator for income tax purposes,
and for other purposes (Rept. No. 95-956).
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EXECUTIVE REPORTS OF
COMMITTEES

The following executive reporis of
committees were submitted:

By Mr. PELL, from the Commitice on Rules
and Administration: - .

John Warren McGarry, of Massachusetts,
fo the Federal Election Commission (together
with additional and minority views) (Es.
Rept. No. 85-28) .

. (The above nomination from the Com-

mitiee on Rules and Administration was

reported with the recommendation thak
it be confirmed, subject to the nominee’s
commitment to respond to reguests fo

‘appear and testify before any duly con-

stituted committee of the Senate.)

INTRODUCTION. OF BILLS AND
" JOINT RESOLUTIONS

The folowing bills and joint resolu-

-tions were infroduced, read the first time

and, by unanimous consent, the second
time, and reierred as indicated:
By Mr. DANFORTH
5. 3495, A bill for the relief of Alexis Maria
Davara); to the Committee on the Judiciary.
By Mr. DOLE (for himself, Mr, Bavym,
"Mr. Casg, Mr. DeCONCINI, Mr,
DOoMENICI, Mr. HATCH, Mr. PavuL Q.
Harrrelp, Mr. Garw, Mr, MaTHias,
Mr. Marx O, HaTFIELD, and Mr.
METZENBAUM) &
B. 3406. A. blll to amend title 35 of the
United States Code, to establish a uniform
Federal patent procedure for small businesses

-.and nonprofit organizations; to create a

consistent policy and procedure ooncerning
batentability of inventions made with Fed-
eral - assistance; and for other related pur-
poses; to the Commlittee on the Judiciary,

- By Mr, MOYNIHAN:

5. 3497. A bill to amend the Internal Re-
venue Code of 195¢ to allow & taxpayer who
does not. itemize his deductions to deduct
amounts paid as State and local-income taxes

from gross income; to the Committee on_

Finance.

BTATEMENTS ON INTRODUCED

BILLS AND JOINT RESOLUTIONS
By Mr. DOLE (for himself, Mr.
Bavm, Mr, Case, Mr. DECONCINI,
\/ _ Mr. DomgenNicr, Mr., HarcH, Mr.
-PavL G. HaTFIELD, Mr, (GARN, MT.
. MaTtrias, Mr, Mark O, Hat®IELD,

“and Mr. METZENBAUM) :

S. 3496. A bill to amend title 35 of the
United States Code, to establish a uni-
form Pederal patent procedure for small
businesses and nonprofit organizations:
to ereate a consistent policy and proce-
dure concerning patentability of inven-

“tions made with Federal assistance; and

for other related purposes; to the Com-
mittee on the Judiciary. - )

SMALL BUSINESS NOMNPROFIT ORGANIZATION

* | PATENT PROCEDURE ACT :

& Mr. DOLE. Mr. President, today Sena-
tor Bircu Bivx and I and others are in-
troducing the “Small Business, Nonprofit
Organization Patent - Procedures Act.
This bill will not only remove an unfor-
tumate bottleneck in the flow of technol-

ogy to the public, it will also Uunderscore -

the need for the public and private sec-
tors to work in partnership on the many.
problems facing this Nation.

‘gated to the scrap heap. .
Why is the Government willing to hot-
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FmERAL PATENT- POLICY BOTTLES
: | INNOVATIONS o
Inventions develobed with Government

support at this country’s major universi-
ties and research institutes are wasting

TP

away on the shelves of bureaucracies all

across Government. The present Govern-

ment policy mandates the Government to -

take title to aill inventions it has had g

hand in funding. The policy diseourages.

participation by the private sector, with

the ‘end result being that the innovation’
will never be brought to the marketplace.

for use by the public. Inventions that
could make the difference for this Na-
tion’s most pressing problems of jobs, in~
Hation, energy, and health

tle up much of this country’s most im-~
portant  fechnological innovations?
Rather than acknowledging the need for
the public and private sectors to work in
partnership on the many. problems fig-

ing this Nation, we maintain policies that

foster an adversary relationship between
Government and private industry, I can
-‘assure you that this attitude will not en-
courage startups of new small businesses,
hor will it enhance eéonomic. growth, nor
increase employment, nor trade com-
betitiveness, nor solve our energy shért-
age. ' R

It is time we. stop paying lip service
to the contributions of the private sector.

Although patents may. be bitt a small fae-.

tor in establishing meaningful private-
bublic collabordtions, it does provide an

opportunity for the Government and:

private sectors to display mutual trust

and willingness to work together on com-

mon problems. :

T0 this end Senator BrrcH Bavy and 1T
are introducing today the Small Busi-
ness, Nonprofit Organization Patent Pro-
cedures Act. The bill provides to univer-
sities, nonprofit organizations, and small
businesses patent rights to inventions

" they have made with, Goveriment grant -

and contract support. The intent of the
biil is to provide the incentives necessary
to unleash the creative energies of the
private sector in tackling the-societal
challenges of healih, energy, and urban
decay. ’ S .
AUPPRESSION OF TECHNOLOGY IlN HEW .

Nowhere are the problems raised by
Government patent policy .more cata-
strophic than.in the biomedical research
programs :of the Department. of Health,
Education, and Welfare. At this moment,
people are being condemned to needless
suffering because of the. refusal of HEW
to release the rights to medical devices
and pharmaceuticals . developed with
Government support.

.. For more than s year now, potentially

lifesaving medical technology from the
world’s most renowned mediea}l research

laboratories supported by the National

Institutes of Health has been shut
down. HEW has decided to pull the plug

on development of biomedical research, '

and withhold from the American public
potential cures and revolutionary new
diagnostic-techniques for treating such
diseases as cancer, arthritis, hepatitis;
ahdd emphysema.

In August when I raised this issue
on the fioor of the Sensate, I was informed

are being rele~
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by the General Counsel of HEW, Mr.
Peter Lebassi, that the delay in the re-
lease of the more than 30 cases was ohly
a matter of paperwork. But now another
menth.has gone by and still nothing has
been released by HEW, We are not wit-
nessing in HEW “an unavoidable bureau-
cratic delay,” but a calculated policy of
“search and destroy” aimed at innova-
tions from this country’s scientific re-
search programs.
THE DEMISE OF A LIFE SAVING INVENTION

Let me illustrate the attitude of some
of the zealous bureaucrats in HEW who
are now determining the policies for this
country. Yesterday, I was informed by
the legal counsel of the Weissman Insti-
tute of Israel, one of the world’s-most
prominent medical research centers, that
.the petition for ownership rights sub-
mitted by its president, Professor Sella,
who is & renowned scientist in cancer
research, had been denied. Under a con-
tract from NCI for- an investigation of
carcino-embryonic antigens (CEA) as a
diagnostic marker for cancer, Dr. Sella
invented s revolutionary new blood test
for detecting cancer of the breast, diges-

tive tract, and pancreas. From all indi-.

cations it appears to be superior to all
presently available procedures, and is
especially important for postoperative
followup diagnosis and prognosis of these
dreaded cancers. Clinical trials of this
-marvelous hew discovery that were to
take place in collaboration with a pri-
vate pharmaceutical firm have been
canceled in light of the decision by HEW.
I fear we will never know how many
lives this Invention wduld have saved.

What possibly could have prompied
the HEW. General Counsel to reach the
decision to deny to Dr. Sella the rights
to his own invention? I can only wonder
who is served by HEW’s poliey? Certainly
not the taxpayers who pay for this coun-
try’s medical research. Certainly not Dr.
Sells who has devoted so much of his
life fo conquering cancer. And certainly
not the hundreds of thousands of us un-
fortunate enough to be stricken with
cancer who need this technology to sus-
tain life,

Rarely have I witnessed a more nn-
fortunate example of overmanagement
by the bureaucracy. In the anticipation
of a presently nonexistent abuse, or per-
haps out of a preoccupation with the ris-
ing cost of health care, HEW is willing
to shut down the innovative process.

We must not allow this unfertunate
state of affairs to be repeated. Legisla-
tion of a Government-wide patent policy
is needed, and it is needed now.

I ask unanimous consent that the text
of the bill be printed in the REecokb.

There being no objection, the bill was
ordered to be printed in the REcorD, as
follows:

: 8. 3406

Be it enacted by the Senate and House of
Represeniatives of the Uniled States of
America in Congress assembled, That this
Act may be cited as the “Small Business
go:profit Orgamzatlon Patent Procedures

ot
AMENDMENT OF TITLE 35, ONIIED STA'I'ES CODE,
PATENTS
~BEC. 2. Title 35 of the United States Code

13 amended by adding after Chapter 17, a
new chapter as follows:
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Chapter 18—PATENTABILITY OF INVEN-
TIONS MADE WITH FEDERAL ASSIST-
ANCE

Bec.
200.
201.
202.
208.
204,
205.
2086.
207.
208.
209.
210,

Policy and Objective.

Definitions. .

Digposition of Rights.

March-in Rights.

Return of Government Investment.

Preference for United States Industry.

Confidentiality.

Background Rights.

Relationship to Anti-trust Laws.

TIniform Clauses.

Foreign Patent Protection and Feder-
ally Owned Patents..

Regulations Governing Federal Licens-
ing and Small Business Preference.
Coordination of PFederal Licensing

Practices.

Restrictions on Exclusive and Partially
Exclusive Licenses of Federally Owned
Patents,

Precedence of Chapter.

Effective Date.

POLICY AND OBJECTIVE

Sec. 200, It is the policy and objective of
the Congress to use the patent system to
promote the utilization of inventions aris-
ing from ZFederally-supported research or
development by nonprefit organizatlons and
small business firms; to encourage magimum
participation of small business firms in
Federally-supporied research and develop-
ment efflorts; to promote collaboration be-
tween commercial concerns and mnonprofit

211,

213,

213.

214,
216,

organizations, including universities; to in- .

sure that inventions made by nonprofit or-
ganizations and small business, frms are
usged in a manner t0 promote free competi-
tion and enterprise; to promote the commer-
clalization and public availability of inven-
tions made in the United States by United
States industry and labor; to insure that
the Government obiains sufficlent rights in
Federally-supported inventions to meet the
needs of the Government and protect the
public against nonuse or unreasocnable use
of inventions; and to minimize the costs of
administering policies in this area.

DEFINITIONS

SEec. 201, As used in this Chapter—

(a) The term.‘“Federal agency”’ means any
“executive agency’”, a3 defined in 5§ TUSC 106,
and the military department, as defined by
5 USC 102,

{b) The term ‘“funding agreement’ means
any ceontract, grant, or cooperative agree-
ment entered into between any Federal
agency and any person for the performance
of experimental, developmental, or research
work funded in whole or in part by the

Federal Government, such term includes any-

assignment, substitutlon of parties, or sub-
contract of any type entered into for the
performance of experimental, developmential,
or research work unhder a funding agree-
ment as herein defined.

(c) The term “subject inventor* means
any person that is a party to funding

© agreement.

(d) The térm “subject invention” means
any invention of the subject inventor con-
ceived or first actually reduced to practice
in the performance of work under a contract.

(e} The term “practical application”
meant (o manufacture in the case of a com-
positicn or product, to practice in the case
of a process or method, or to operate in the
case of a machine or system; and, in each
case, under such conditions as to establish
that the invention is being utillzed and that
its benefiis are to the extent permitted by
law or government regulstions available to
the public on reasonable terms from the sub-
ject inventor or licensee or assighee of the
subject inventor.

(f) The term “made” when used in rela-
tion-to any invention means the conception
or Arst actual ‘reduction to practice of such
invention.
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(g} The term "small business firm” means
a small business congern as defined at sec-
tion 2 of Fublic Law 85-536 (15 USC 632)
and implementing regulations of the Admin-
Istrator of the SmalI Business Administra-
tion.

(h) The term “nonprofit organirzation™
means universities and ofher institutions of
higher education and orgenizations of the
type described in section B01(c)(3) of the
Internal Revenue Code of 1854 (26 U.S.C.
601{c)) and exempt from taxation under
section 501(a) of the Internal Revenue Code .-
(26 USC 501(a) ),

DISPOSITION OF RIGHTS

Bec, 202. (a) Each nonprofit organization
or small business firm may, within a reason-
able time, elect to retain title to any subject
invention; provided, however, that each Fed~
eral agency may promulgate regulations
otherwise (i) when the subject invention is
made under a contract for the operaiion of
a Government-owned research or production
facility, (ii) when such election to retain
title might cause disclosure of classified in-
formation or otherwise tmpair national secu-
rity; or (iii) in exceptional circumstances
when it is determined by the dgency that
restriction or elimipation of the right to re-
tain title will better promote the pollcy and
objective of this Chapter. The rights of the
nenprofit oiganization or small business firtm
shall be subject to the provislons of para-
graph (h) of this section and the other pro-
visions of this Chapter.

(k) The subject inventor shall disclose to
each Federal agency which is a party to &
funding agreement under which the subject
Invention was made within a reasonable
time after the making of a subject inven-
tion, and in any event at least 6 months
hefore public disclosure thereof, the subject
matter of the subject invention and whether
the subject inventor intends to retain title
to the subject invention or to relinguish title
0 the Government. The subject inventor
shall file United States patent applications
where appropriate within s reasonable time
Irom making such disclosure and not later
than six months after filing such United
States applications shall inform the Federal
agency as to the foreign vountries in which
the subject inventor intends to file patent
applications,

(¢) Each funding agreement with a small
business firm or nonprofit organization shall
contain appropriate provisions to effectuate
the following:

(1) ‘The right of the Federal Government,
upon request, to receive title to anv subject
Invention not reported to the Federal agency
within such times as are prescribed in Sec-
tion 202(b) hereof and in the regulations
promulgated hereunder. .

(2) The right of the Federal Government
upon request, to receive title to any subject
inventions in the United States or other
countries in which the subject inventor has
not flled patent applications on a subject
invention within such times as are prescribed
in Section 202(b) and in the repulations
promulgated hereunder.

(3) The right of the Federal Government,
upon request, to receive title to any subiect
invention i which the subject inventor doeg
not elect to retain rights or fails fo elect
rights within such times as are prescribed in
Sectlon 202(b) and in - the regulations
promulgated hereunder.

(4) With respect to any invention in which
the subject inventor elects rights, the Fed-
ergl agency shall have a nonexclusive, non-
transterable, irrevocable, paid-up license to
practi¢e or have practiced for or on behalf of
the TUnited States any subject invention
throirghout the world, and may, if provided
in the funding agreement, have additional
rights to sublicense any foreign government
pursuant to foreipn policy constderations or
any existing or future treaty or agreement.

(5) The right of the Federal agency to re-
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quire periodic reporting on the utilization
or- efforts: at obtaining utillzation that are
being made. by the: subject invenfor or his
licensees or assignees; provided that any
such information may be treated by the Fed-
eral agency as commercial and financial in-
formation obtained from a person and priv-
lleged and confidential and not sublect to
disclosure under the Freedom of Information
Act.

(6) ‘An obligation on the part of the sub-
ject inventor, in the event a TInited States

patent application is filed by or on its be- -

half or by any assignee of the subject in-
ventor, to include within the specification of
such spplication and any patent issuing
thereonh, a statement specifying that the
Invention was made with CGovernment sup-
port and that the Government has certain
rights in the invention. .

(7) In the case of a nonprofit organization,
{a) a prohibition upon the assighment of
rightz to a subject invention in the United
Btates without the approval of the Federal
agency, except where sush assignment is
made to an organization having. prior ap-
provdl of the Federal agency which has as
one of ifs primary functions the manage-
ment of inventions and which is not, ifself,
engaged in the manufacture or sale of prod-
ucts or processes that might utilize the in-
vention or be ih competition with embodi-
ments of the inventlon and provided that
“such assignment is made subject to regula-
tions . promulgated hereunder governing
rights n inventions and assignments of sub-
Ject Inventions; ({b) a prohibitlon against

the granting of exclusive licenses under ~

United States Letters Patent in ‘a subject
invention by the Contractor or by a peérson
deriving rights directly or indirectly from the
Coniractor for & period In excess of the earlier
of five years from first commercial sale or
use of the invention or elght yeatrs from the

" time before regulatory agencles necessary to

dgte of the exclusive license excepting that
obtain premarket clearance unless, on a case~
by-case basis, the Federal agency approves &
longer exclusive liecense. Exclusive field of
use Iicenses may be granted and commercial
sale or use in one field of use shall not be
deemed to end the exclusive perlod as to
unrelated fields of use; (c) a requirement
that the balance of any royalties or income
earned by the subject mventor with respect
to subject inventicns, after payment of ex-
penses. (including any payments to Inven-
tors} incidental to the administration of
subject inventions, be utilized for the sup-
port of seientific research or education.

(8) If a subject Inventor does not elect
to refaln title to & subject invention in cases
subject to this Chapter, the Federal agency
may consider and grant requests for reten-
tion of rights by the inventor subject to the
provisions of thig Act and regulations pro-
mulgated hereunder.

(9) In any case when a Federal employee is
& co-inventor of any subject invention under
this Chapter, the Federal agency employing
such co-imventor is asuthorized to trensfer
or assign whatever rights 1t may require in’
the subject inventlon from its employee to
& subject inventor electing to acquire rights
hereunder subject to the conditionhs set
forth in this Chapter. :

MARCH~IN RIGHTS

SE¢, 208, With respect to any subject in-
vention: in which a small business firm or
nonprofit organization has. acquired title
under this Chapter, the Federal agency un-
der whose funding agreement the subject in-
vention was made shall have the right, in ac-
cordance with such procedures as are pro-
vided. in regulations promulgated hereunder
to require the subject inventor, an assignee
or exclugive licensee of a subject invention
to grant a nonexclusive, partially exclusive,

- or exclusive license In any field of use to &

CONGRESSIONAL RECORD — SENATE

responsible applilcant. or applicants, upon
terms that are resonable under the circum-
gtances, and if the contractor, assignee or
exclusive licensee refuses such reguest, to
grant such a license, itseif, if the Federal
agency determines either— :

{a} That such action is necessary because

the subject inventor or assignee has mot
taken, or is not expected to take within a
reasonable time, effectlve steps ic achieve
practical application of the subject invention
in such feld of use; or

(b) That such action 1s necessary to al-
leviate health or safety needs which are not
reasonably eatisfied by the subject inventor,
assignee, or their Yicensees: or

{c) That such action Is necessary.to meet
requirements for public use satisfied by the
conitractor, assignee, or licensees.

RETURN OF GOVERNMENT INVESTMENT

Sec: 204. (a) If a nonprofit organization
or small business firm receives $250,000 in
after tax profits from the licensing of any
subject invention, in & period of ten years
Iollowing reporting of the invention the
United States shall be entitled to a share, to
be negotiated, of up to 50 percent of all net
income during said period from licensing
received by contractor above $250,000; pro-
vided, howéver, that in no event shall the
United States be entitled to an amount
greater than that portion of the Federsl
funding under the funding agreement under
which the subject invention was made which
was. expended on activities related to the
making of the invention.

(b) In addition, if & nonprofit organiza-
tion or small business firm receives after tax
profits in excess of $2,000,000 on sales of prod-
ucts embodying or manufactured by ‘o process
employing & subject invention, during a pe-
riod of ten years commencing with commer-
cial exploitation of the subject invention, the
Government shiall be entitled toa share, to he
negotiated, of all additional income aceruing
from such sales up to the amount of the por-
wion of the Government funding under the
contract under which the inventlon was
made whiclk was expended on activities re-
lated to the making of the invention less any
amounts received by the Government in ac-
cordajice with paragraph (a) of this section
204, )

(¢) The Director of the Office of Federal
Frocurement Policy iIs authorized and di-
rected to revise the figures of $250,000 and
$2,000,000 in paragraphs (a) and (b) of this
section at least every three years in light of
changes to the consumer price index or other
indices which he considers reasonable to use.

PREFERENCE FOR UNITED STATES INDUSTRY

Sec. 205, (a) Notwithstanding any other
provision of this Chapter, no small business
firm or nonprofit organization which receives
title t¢ any subject invention and no person
which receives an assignment of the subject
invention shall asslgn the right to practice
such Invention in the United States or grant
an exclusive license to practice the Invention
In the United States to any foreign corpora-
tion or any other organization substantially
owned. or controlled by foreign Interests.
However, in individual cases, this restriction
may be walved by the Federal agency under
whose funding agreement the invention was
meade. o

(b) Notwithstanding any other provision
of this Chapter, no small business firtn or
nonprofit organization which receives title to
& subjlect invention and no person which re-
celves an assignment of the subject invention
from them shall assign the right to practice
the Invention outside the United States or
grant an exclusive license to practice the in-
vention outside the United States to any for-
eign corporation or any other organization
substantially owned or controlled. by foreign
interests unless it shall have first undertaken
reasonable efforts, as defined by regulations
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promulgated pursuani to this Chapter, to in-
terest domestie, United States organizations
or corporations in such foreign rights,
’ CONFIDENTIALTTY. )

SEc. 208. Any report of a subject invention
under this Chapter may be treated by the
Federal agency as a record exempt from dis-
closure pursuani to 5 USC 552. (b) {4) unless

- (i) a United States patent application de-

scribing the invention has been filed {pro-
vided. that copies of the actual patent appli-
cation may be treated by the Federal agency

. 83 records exempt from disclosure pursuaht

to 5 USC 6562 (b)(4)), (i1) & description of
the invention has been published elsewhere

by the inventior, (iii) the subject Inventor

has not electéd to retain title anq]or a sub-
ject-inventor or inventor has not requested
the retention of title or otHer commercial
rights, or (iv) the subject inventor has not
elected. to retain title and/or the Federal
agency has denied the reguest of the subject
inventor to retain title or other commerecial
rights. .
. BACEGROUND RIGHTS

SEC. 207, Nothing in this Chapter shall be
deemed to preclude a Federal agency from
obtaining rights in any background inven-
tion of a subject inventor or other -com-

tractor. - .

RELATIONSHIP 70 ANTI-TRUST LAWS

SEc. 208: Nothing in this Chapter shall
be deemed to convey to any person immunity
from- civil. or criminal liability, or to create
any defenses to actions, under any antitrust
law. .

TNIFORM CLAUSES :

Sec. 200.-The Office of Feders] Procurement
Policy, after. receiving recommendations of
the Office of Science and Technology Policy,
may issue regulations which may be made
abplicable to Federal agencies establishing
standard funding agreement provisions re-
quired under this chapter, ]
FOREIGN  PATENT FROTECTION AND FEDERALLY

OWNED FATENTS -
. SEC. 210. Each Federal agency is authorized
to— .

(1}apply for, obtain, and maintain patents
or other forms of protection in the TUnited
States and in forelgn countries on inventichs
in which the Federal Government. owns a
right, title, or, interest; .

(2) promote the licensing of inventions,
covered by federally owned patent applica-
tions, patents, or other forms of profection
obtained with the objective of maximizing
utilization by the public of the inventions
covered thereby; -

(8) grant nonexclusive; exclusive, or par-
tinlly exclusive licenses under federally owned
patent appliéations; patents, or other forms
of protection obtained, royalty-free or for
royalties or other consideration, and on such
terms and conditions, including the grant
to the licensee of the right of enforcement
pursuant. to the provisions of chapter 28 .of
title 35, United States Code, as determined
in the public interesis; :

(4) make market surveys and other investi-
gations for determining the potential of in-
ventions. for domestic and foretpn licensing
and other forms of utilization, acquire tech-
nical information, and engage in negotiations
and other activities for premoting the licens-
ing and for the purpose of enhancing their
marketability and public utilization; ‘

(5} withhold publication or release to the
public Information disclosing any invention
in. which the Federsl Government. owns or
may own a right, title, or interest for a rea-
sonable time in order for a patent applica-
tion to be filed;

(6) undertake all other suitable.and nec-
essary steps to protect and administer rights
to inventions on behsalf of the Federal Gov-
ernment either directly or through contract;

{7) transfer custody and administration,
in whole or in part, to the Department of
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Comymerce or to another Federal agency, of
the right, title, or interest in any invention
for the purpose of carrying out the provisfons
of paragraphs (1) through (4), without re-
gard to the provisions of the Federal Prop-
- erty and Administrative Services Aect of 1040
(40 U.S.C, 471); and .
(8} designate the Department of Com-
merce as reclpient of any or all funds re-
celved from fees, royalties, or other manage-
ment of federally owned inventions author-
ized under this Act.

REGULATIONS GOVERNING FEDERAL LICENSING
AND SMALLEL BUSINESS PREFERENCE

Sec, 211. The Administrator of General
Brevices ‘is authorized to promulgate regu-
lations specifying the terms and conditions
upon which any federally owned invention
may be licensed on » nonexclusive, partially
exclusive, or exclusive basis. First preference
in licensing federally owned inventions shall
go to small business frms.

COORDINATION OF FEDERAL LICENSING
PRACTICES

8ec. 212, The Secretary of Commerce ig atl-
therized in cooperation with other Federal
agencles to— .

(1) coordinafe a program for assisting all
Federal agencies in carrying out the authority
set forth in section 210;

(2) publish notification of all federally
owned inventions: that are savailable for
licensing; - ' i

{3) evaluate inventions referred by Federal
agencies, and patent applications filed
thereon, in order to identify those inventions
with the greatest commercial potential and
to insure prombtion and utilization by the
public of Inventions so identified;

(4) assist the Federal agencles in seeking
and maintaining protection on inventions in
the United States and in foreign countriés,
including the payment of fees and ¢osts con-
nected therewith;

(5} accept custody and administration, in
whole or in part, of the right, title, and in-
terest in any invention for the purposes set
forth in paragraphs (1) through (4) of sec-
tlon 210, with the approval of the Federal
agency cencerned and without regard to the
provisions of the Federal Property and Ad-
ministrative Service Act of 1949 (40 U.S.C.
471); :

(6) receive fundsfrom fees, royalties, or
other management of federally owned inven-
tions authorized under this Chapter, but.
such funds shall be used only for the pur-
poses 0f this Chapter; and

(7) -tindertake ‘such other functions di-
rectly or through such contracts as are neces-

“sary and appropriate to accomplish the pur-
poses of this title. .
RESTRICTIONS ON EXCLUSIVE AND PARTIALLY EX-
CLUSIVE LICENSES OF FEDERALLY OWNED FATENTS

SEec. 213. (&) (1) Each Federsl agency may
grant exclusive or partially exclusive licenses
in; any invention covered by a federally
owned domestic patent or patent application
only if, after public notice and opportunity
for filing written objections, it is determined
that— : ' :

{A) the interests of the Fefleral Govern-

ment and the public will best he served by
the proposed license, ih view of the appli-
eant’s intentions, plans, and ability to bring
the Invention to practical application or
otherwise promote the invention’s utilization
by the public; . :
. (B) the desired practical application has
net been achieved, or is not likely expedi-
tlously to - be achieved, under any nonexclu-
sive license which has been granted, or which
may bhe granted, on the invention;

(C) exclusive or partially exclusive lcens-
Ing is a reasonable and necessary incentive
to call forth the investment of risk capital
and expenditures to bring the invention to
practical appiication or otherwise promote
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the invention's utilization by the public;
and

(D) the proposed terms and scope of ex-
clusivity are not greater than reasonahbly
necessary to provide the incentive for bring-
ing the invention to practical application or
otherwise promofe the invention’s utiliza-
tion by the public. )
" (2) A Federsl agency shall not grant such
exclusive or partially exclusive license under
paragraph (1) of this subsection if it deter-
mines that the grant of such license will
tend substantially io lessen competition or
result in undue concentration in any section
of the couniry In any line of commerce to
which the technology to be licensed relates,
or to create or maintain other situations in-

. consistent with the antitruss laws.

(b) Affer consideration of whether the in-
terests of the Pederal Government or United
States Industry in foreign commerce will be
enhanced, any Federal agency may grant ex-
clusive or partially exclusive Hcenses in any
invention covered by a forelgn patent sppli-
cation or patent, after public notice and op-
portunity for filing written objections, ex-
cept that a Federal agency shall not grant
such exclusive or partially exclusive license
if it determines tihat the grant of such license
will tend substantially to Iessen competition
or result in undue concentration in any sec-
tion of the counfry in any line of commerce
to which the technology to be licensed re-
lates, or to create or maintain other sitia-
tions inconsistent with the antitrust laws.

(¢} The Federal agency shall maintain a
record of determinations to grant exclusive or
partially exclusive licenses. .

(@) Any grant of an exclusive or partially
exclusive license shall contain such terms
and conditions as the Federal agency deter-
mines appropriate for the protection of the
interests of the Federal Government and the
publie, including provisions for the follow-
ing: -

(1) periodic written reports at reasonable
intervals including, when specifically re-
quested by the Federal agency, the extent
of the commercial or other use by the public
that is being made or is intended to be made
of the invention; '

(2) a nonexclusive, nontransferable, irre-
vocable, paid-up license to practice or have
practiced for the Federal Government the 1i-
censed invention throughout the world by or
on behalf of the Federal Government (in-
clu”ing any Federal agency), and the ad-
ditional right to sublicense any State or do-
mestic local government or to sublicense any
foreign government pursuant to forelgn pol-
icy considerations, or any treaty or agreement
if the Federal agency determines it would be
in the national interest to retain such addi-
tional rights; . .

{3) the right of the Federal agency to ter-
minate such license In whole or in part un-
less the licensee demonstrates to the satis-
faction of the Pederal agency that the Ili-
censee has taken effective steps, or within a
reasonable  time is expected to take =such
steps, to accomplish substantial commercial
or other use of the invention by the public;
and .
(4) the right of the Federal agency, com-
mencing three years aiter the grant of a
license, to require the licensee to grant a
nonexclusive or partially exclusive license to
a responsible applicant, upon terms reason-
able under the eircumstances to terminate
the Iicense in whole or in part, after public
nhotice and opportunity for a hearing, upon a
petition by an interested person justifying
such hearing, if the Federal agency deter-

mines, upon review. of such material as if.

determines relevant and affer the licensee
or other interested person has had the op-
portunity to provide such relevant and mate-
rial information ag the Federal agency may
require, that such license has tended sub-
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stantially to lessen competition or to result
in undue concentration in any section of
the country in any Iine of commerce ta
which the technology relates, or to create or
mginfain other situations lnconsistent with
the antitrust laws.
PRECEDENCE OF ACT

. Bec. 214. This Chapter shall take prec-
edence over any other act which would
require a disposition of rights in subjeet in-
ventions in a manner that 1s Inconsistent
with this Chapter, including but not neces-

.sarily limited to the following: .

(1) Section 10(a) of the Act of June 29,
1935, as added by Title .1 of the Act of
August 14, 1946 (7 USC 427i(a); 60 Stat.
1085); - . !

(2) Section 205{a) of the Act of August
14, 1946 (7 USC 1624(a); 60 Stat, 1080);

(3) Bection 501(¢) of the Federal Coal
Mine Health and Safety ‘Act ‘of ‘1969 (30
TSC 351(¢); 83 Stat. 742); ) :

{4) Bection 106(c} of the National Traffic
and Motor Vehicle Safety Act of 1966 (15-
USC 1935(c); 80 Stat. 721); .

(5) Section 12 of the Natlonal Science
Foundation -Act of 1950 (42 USC 1871(a); 82
Stat, 360); )

(8) Bection 152 of the Atomiec Energy
Act of 1054 (42 USC 2182, 68 Stat. 942);

{T) Section 305 of the Natlonal Aero-
ngutics and Space Act of 1958 (42 USC
2457);

(8} Bection 6 of the Coal Research Devel-
opment, Act of 1960 (30 USC 666; T4 Stat,
337); .

(9) Bection 4 of the Helium Act Amend-
ments ¢f 1960 (50 USC 187b: T4 Stat. 920):

"(10) Section 32 of the Arms Control and
Disarmament Act of 1961 (22 USQO 2572; 75
Stat, 634);

(11) Subsection (e) of section 802 of the
Appalachian. Regional Development Act of
1966 (40 USC App. 302(e): 79 Sitat. 5);

(12) SBubsection (2)(2) of section 216 of
title 38, United States Code; .

. {13) Section 9 of the Federal Nonnuclear
Energy Research and Development Act of
1974 (42 USC 5901; 88 Stat. 1978);

(14) Section 8 of the Act of June 22,
1976 (42 USC 19594, note; 90 Stat. 694);

(18) Subséction (d) of section B of The
Saline Water Conversion Act of 1971 (42
USC 1950(d); 85 Stat. 161);

(16) Section 303 of the Water Resources

"Research Act of 1964 (42 USC 1961c-3; 78

Stat. 332);

(17) Section 5(d) of the. Consumer Prod-
uct Safety Act (15 USC 2054 (d); 88 Stat. .
1211); ’ : :

(18) Section 3 of the -Act of April 5,
1944 (30 USC-323; 58 Stat. 191); and

(19) Section 8001 of the Solid Waste Dis-
posal Act (42 USC 6981; 90 Siat. 2829).

- The Act creating this Chapter shall be
construed fo take precedence over any fu-
ture Act unless that Act spectfically cites
this Act and provides that it shall take
precedence over this Act, o T

- EF¥ECTIVE DATE -

SEC. 215. This Chapter shall take effect 180
days after the date of endetment of this
Chapter, except that the regulations re-
ferred t0 in Seetlon 209, or other imple-
menting regulations, may be.issued prior to
that time.g - B

® Mr. BAYH. Mr. President, I am
pleased today to join in introducing the
University and Small Business Patent
Procedures Act, This bill is the result of
a substantial amount of investigation
and consultation involving both Senator
DoirE and his staff and me and my staff.
I am pleased to join in the leadership
of this bipartisan effort with my dis-
tinguished colleague from Kansas, and
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I am pleased: also- that. our colleagues;
SensatorsMaTrras, DECoNCINI, Paur HaT-
FIELD; GaRN, HATCH, Mirx HATFIELD,

MuTzENEADM, and DOMENICI have joinedJ

US 45 COSPONSOTS.

The bill addresses a serious and grow-
ing problem: Hundreds of valuable
medical, energy, arid other techriological
discoveries are sitting unused under
Government control, because the Gov-
ernment, which sponsored the research
that led to the discoveries, lacks the re-
sources necessary for development and
marketing purposes, yet is unwilling to
relinquish patent - rights that would
encourage and stimulate private in-
dustry to develop discoveries into prod-
ucts availahle to the public,

The cost of product development ex-
ceeds the funds contributed by the Gov-
ernment toward the initial research hy
a factor of at least 10 to 1. This to-
gether with the known failure rate for
new products, makes the private devel-
opment process an extremely risky ven-

. ture, which Industry is unwilling to un-
dertake unless sufficient incentives are
" pravided. |

The problem is substantial in HEW,
the Department of Defense, the  De-
pariment of Agriculture, and the Na-
tional Science Foundation. Bui nowhere

is the patent situation more disturb--

ing than in the biomedical research
programs, Many people have been con-
demned-to needless suffering because of
the refusal of agencies to allow universi-
ties and small business sufficient rights
to bring new drugs and medical instru-
mehtation to the marketplace,

For example, Department of Energy
and Department of Health, Education,
and Welfare procedures of reviewing all
of the requests for patent rights from
universities are resulfing in delays of
almost 2 years. In manhy cases these
inventions could make significant con~
tributions to the health and welfare of

" the American people, but are being
frustrated by this present patent policy.

.TFhe hill that we are introducing today
sirikes a careful balance hetween the

rights of the Federal Government to use

for-itself and the public good inventions.

arising oub-of research that the Federal
Government helps to support, and the
-equally important rights of the inventor
and the public to see that the inventions
receive their full-potential in the market-
place and reach the people they may
-benefit. This bill will allow urdversities,
nonprofit organizations, and small busi-
nesses fo obtain limited patent protec-
tion on discoveries they have made under
_Govemment—supported research, if they
spend the additional private resources
necessary ta bring their discoveries to the

public. Qur experience has shown that -

" unless inventors, universities, small busi-
nésses, and the private sector generally
" are given sufficient incentives to work to-
gether and bring inventions to the publiec,
new technology is likely to languish.

This bill. addresses part of a larger
problem that I find very disturbing,
namely, that America seems to be falling
behind in technologma.l innovation and
inventiveness.. .

. In a two-part series which appeared
in the Washington Post on September_3,
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Graham pointed out a number of indi-
cators that something is going wrong

with. American industry’s long-recognized.

ability to lead the world in technclogical

developments. Mr. Bradley mentions sev-

eral troubling statistics:

The number of U.S. patents issued per yeaa:
to U.8. inventors reached & peak In 1971 and
has declined steadily since. But the number
granted to foreign inventors has Increased
steadily since 1963. In 1977, forelgners

claimed 35 percent of all patents issued in the-

U.S. across a broad range of fields. -

The U.S. balance of trade has worsened, due
not only to increased oil Imports, but also to
more imports of foreign manufactured goods.

Productivity, which is partly a function of
technological’ innovation, has slumped se-
verely. In: the past decade, the rate of growth
in U.8. productivity has averaged only half
of what it was the previous 20 years. In con~
trast, productivity growth rates in Europe
and Japan have been on the rise.

Prom 1952 to 1966, U.S. investment in re-
search grew at an Ilmpressive rate of 10 per-
cent annually in inflation-adjusted dollars.
However, investment; in research by all sec-
tors in the U.S. over the past 10 years has
shown essentially no growth in constant dol-
lars.. Further, a humber of major U.5. corpo-
rations have announced recently they intend

to spend even less on long-term baslc re-

seerch and more on development of short-
term, quick-profit products.

There are, of course, a. humber of
theories which have been offered to ex-
plain this situation. Some observers have
cited the dropoff in Government sup-
ported research, the nature of the mod~
ern corporation, changes -in lifestyle,
the enfrance into the work force of in-
experienced workers, and overregulation
of businesses by the Government. Others
have said that this technological lag is
merely a mispercepiion, and that new
techmological developments are being
made, but that they are of necessity not
as exciting as the unprecedented tech-
nological breakthroughs that followed
‘World War II. .

I do not wish to speculate on these the-
ories beyond saying that mahy of our
prominent scientists, educational leaders
and businessmen believe that this prob-
lem is a very real ohe, ohe in fact so
serious that it strikes'at the traditional

heart of the Amierican eéconomy-—our

ability to adapt to a changing world.

A-September 4, 1978 column by Jack
Anderson and a July 3, 1978 article in
Business Week' diseuss the Unique prob-
lems facing smali businesses with respect
to our déclining national role in tech-
nological inmovation. I ask: unanimous
consent that all four of these articles
be printed at the conclusmn of my re-
marks. |

It is time that we start 1dent1fy1ng the
causes of this troubling trend, and seek
solutions. One such area where I am con-
fident progress can be made immediately
is with inventions arising from federally
supported university and small business
research. That is why we are introduc-
ing the University and Small Business
Patent Procedures Act. In.-many cases

research efforts of small businesses and

universities are being frustrated by the
policy of the Government of retaining
patent rights in most cases, on inven-
tions arising out of research funded in

N -,
1878
whole or. in: part by: the Federal Giovern~

ment. Simallibusinesses and our-universi-
ties' have been among the most innova-
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_tive sectors of our econemy and have a.

proven. capacity to develop the sort of

‘bold, new inventions that -our country

needs to maintain its leadership in the
world economic community.

The University and Small Busmess
Patent Procedures Act- is designed to
meet this aspect of the larger problem of
lagging technological innovation. .

- Mr. President, I would like to outline -
some of the impoértant sections of the
bill. I would particularly like to draw the
attention of my colleagues to section 204

“which provides that if the - invention

achieves a certain level of success pay-
ment must be made back to the Govern-
ment until this payment equals that
amount invested in the invention by the-
CGovernment.

Section 2_02 provides that e@th nonprofit
organization (defined in the bill to include

universities) and small business shall have a -

reasonable amount of time to elect %o retaln
tltle to subject inventions. The federal agency
may retein title if the invention is made
under a contract for operation of & govern-
ment owned research or production facility,
might causé the digclosure of classified infor-
mgbion or imperll national security, or 1f
granting patents would not be in the public
interest In terms of the purpose to be served
by this legislation.

Sectlon 202(c) provides that each funding
agreement shall contain provisions to! (1)
Insure the right of the federal government to
receive title to any subject invention not re-
ported to it within the preseribed times of
the contract; (2) insure the government's
right to receive title to inventions when the
Inventor does not intend to file for patent
rights; and (3) provide that the agency shall
have a nonexclusive, nontra.nsfera.ble, paid-
up Heense to use the invention,

Section 202(c¢) (7) prohibits nonprofit in-
stitutions from assigning rights without the
approval of the federal agency; prohibits
granting stch rights in excess of the earlier-
of 5 years from the date-of first cominercial
use or 8 years from the date 6f invention, .
whichever comes first; and provides thaf all
proceeds shall be us,ed to support &cmnt]ﬁc
research or education.

Section: 208 gives thé federal agency the ’
right to require the. gubject inventor or his:

asstgnee to grant additional licenses 1f the’ .
agency feéls-that sufficlent steps are not belng =

taken to- achieve commercialization. Addi-

" tional licensing may also be-réquired to al--

leviate health and:safety needs, or under pro-
visions: for public-use as speclﬁed by fed- E
eral regulations:

Section 204 - provides: “that if the patent

holder receives §250,000 in after tax: profits
from licensing any. subject invention during
a ten-year period, or recelyves: in: excess, of.
$2,000,000 on the. sales of products embody-
ing or mianufactured by a process employing

the subject invention within the ten-year-- -~
‘period, that the government: ‘shall be entitled -

0 collect up to 50% of all neb ihcome above ..

those fighires until sich time:as the amount .’ ‘

of government research “momney  has. been N
repaid. .

. Section 205 speciﬁes ‘that no. toreign owned .
or controlled firm shall be eligible to receive

- patent rights under this Act unless ‘the fed-
eral agency: determines that this is the only -

available means of a.chieving commerciallza-
tion; a similar provision covers Iicensmg the
invention cutside the TF.S5.

Section 210 will allow: federai a.gencels to
grant. exclusive, parttally exclusive; or non-

. exclusive licenses:on: govern'me/nt owned pat-

ents %0 -achieve commercialization; the De~




e

September 13, 1978

partment of Commerce 1s authorized to re-
celve patents held by other agencles and to
make the necessary steps to determine the
market potential of the patent and to receive
any fees or.royalties due to the povernment.
Sectlon 211 authorizes the Administrator
of GSA to issue regulations regarding such
licenses and gives first preferénce In li-
censing federal patents to small businesses.
Bection 213 specifies that féderal lcehses
be issued only after public notification and
. opportunity for fling objections and that
exclusive or partislly exclusive lcenses not
be granted if the result would be a lessen-
Ing of competition; the agehcy has the right
1o require more Heensing if it feels that this
1s necessary. after three years and to require
periodic written reports on. progress toward
commercialization.

. There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

[From . the Washington Post, Sept. 3, 1978)
SOoMETHING'S HAPPENED TO YANKEE INGENUITY
(By Bradley Graham)

It’s been 89 years sinée Angus Camphbell
put the first automatic cotton picker to work,
70 years since Henhry Ford gassed up his first
Model T, 39 vears since Du Pont introduced
a super fiber called nylon ahd 30 years since
Bdwin H. Land marketed the first instant
ploture camera. ' ) .

All of which helps recall a time Amerlea’s
Inventive spirit seemed unbounded and un-
ceasing. Tdeag flowed to the markeiplace as
fast and furlous as mountain rapids flow
downhiil. ’ :

But what was once théught to be an end-
less stream. of U.S. inventions has of late
been trickling out less startling and less
competitive produets. Meantime, adding
pain to the draln, the inventive powers of
foreign nations have been in ascenhdance. The
question, once raised in a whisper, is now
asked in loud and wrgent tones. Has Ameri-
can enterprise lost its innovative touch?

Consider the facts.

The number of U.3. patents issued per year
to U.8. inventors reached a peak In 1971 and
has declined steadily since. But the number
granted to foreign inventors has increased
steadily sinee 1963, In 1977, foreigners claimed
35 percent of all patents Issued In the U.S.
across & broad range of felds.

.The U.S. balance of trade has worsened,
due not only to increased oil imports, but
also- to more imports of foreign manufac-
tured goods. - '

Preductivity, which is partly a function of

technological innovation, has slumped se-’
verely. In the past decade, the rate of growdh
in U.8. productivity has averaged only half
of what it was the previous 20 years, In con-
trast, productivity growth rates in Europe
and Japah has been on the rise.

From 1853 fo 1966, U.S. investment in
research grew at an impressive rate of 10
percent annually in inflation-adjusted dol-
lars. However, investment in research, by sll
sectors in the U.8. over the past 10 years has
shown essentially no growth in constant dol-
lars., Further, a number of major T.8. cor-
porations have announced recently they in-
tend to spenrd even less on long-term basic
research and more on development of short-
term, quick-profit products.

In a world where power and progress are.
often measured In terms of technological
breakthroughs and selentific prowess, guch
trends are indeed disturbing.

For & natlon that has always prided ltself
on its tinkerers—on those lone souls wha
brought forth from theilr garages and base-

.ment labs such revolutlonary devices as
power steering, the office copier and the zip-
per—they are downright depressing. :

From boardroom to research lab, there is
& deepening sense that something has hap-
pened, to the once unchallengeable Yankee
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ingenuity. Just what, though, no one quite
knows, =

Some Insist it 1s in rapid decline, choked
by ah unfavorable economic climate, govern=
‘ment regulation and, perhaps, by the leth-
argy and shortsightedness of big business.
Others say 1t has simply taken new forms,
hecoming roore subtle and incremental in
nature than grand and revolutiohary. Either
way, the country’s genius for invention does
not appeer, at least, o be what it once was.

Alarm bells are going off all over, First,

Michael Boreisky, & senior policy analyst in .

the Comunerce Department: “All the indica-
fors lmply that the rate of U.S. innovation
Is measurably down. It's very disconcerting.”

HNext, Dr. Alden Bean, director of research
for -the National Science Foundation:
“There’s no solid evidence to suggest that
the U.S. is going to hell in a handbasket in
science and technology. But there is serious
cause for concern about some trends we've
seen.” ’ ’

After seversl years of arm-waving and
shouting about waning 7.8, innovation, the
nation’s - research establishment finally
caught the ear of the Whiite House. Several
months age, the Carter administration
launched & major policy review of things to
be done to foster innovation in private in-
dustry. The study is being coordinated by
the Commerce Department  and involves
more than 15 ageticies. A final report, in-
cluding recommendations for the president,
1z expecied by April. :

But many experts say another study is
hardly necessary. The worrisome state of in-
novation in America has been assessed and
reported on many times since the first major
policy review conducted by Commerce in
1967, In the interim, the problems only have
becone more obvious.

For one, the economic climate for innovea-
tion is poor. The financial incentives that in
the pasi encouraged the rich and the bold
to risk their money on siim-chance projects
no lomger exist, thanks to increases in the
capital pains tax and tighter rules on stock
options, Inflation, too, has put the sgueeze
on capital investment by existing corpora-
tions. .

Also, with the winding down of space and
defense programs, government support of
industrially performed research has dimin-
ished. Throughout the 1950s, the government
annually supported more than one-third of

industrial research activity. This level of -

support reached aimost 40 percent in 1962,
but has been falling consistently and is 25
percent today.

Increased government regulation, too, has
increased operating costs and shrunk the
share of profits formerly avallable for re-
search. 8o has the higher cost of energy.

Together, these developments have forced a
shift in industrfal resesrch activities from
the offensive to the defensive. “Major effort

is being diverted Into defensive research,”

said Howard Nagon, president of the Indus-
trial Research Institute in St. Louis. “Much
more emphasis is being placed on short-term
cost reductions then on long-term product
and process improvements.”

But as important as such externsl econom-
ic factors may be in explaining the innova-
tion slump, there are certain features about
the internal structure of. corporate America
today which some say have had a debilitat-
ing effect on innovation.

Writing in the July-August issue of the
Harvard Business Review, Alfred Rappaport,
professor of business at Northwestern Uni-
versity, blames the research lag on the in-
creasing emphasis American business places
on short-term results. Rappaport asserts that
management incentive programs are biased
toward quick profits 4t the expense of per-
haps smarter: long-term investment.

“American business would do well to re-
examine its own self-administered incentive

systems,” Rappaperi concludes.
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Industrial research today i dominated by
& small number of very large corporations.
The top 10 percent of those firms doing R&D
in 1976 performed almost 70 percent of the
total U.8. R&D effort. Ten firms accounted
for more than 36 percent of all expenditures
that year. This concentration may itself work
against innovation. -

“4A large part of the blame for the lack of
inrovation lies with the oligopoly nature of
American industry,” said Mark Green, di-
rettor of Ralph Nader's Congress Wailch.
“Big companies get habituated to their prod-
wets and there is a reluctance to break
through. If you already dominaste an indus-
try, where is the incentive to take a chance
on a new and costly approach?” )

‘But the history of innovation in America
is ambiguous on this point. Studies done on
whether big business or little business is more
inventive have come to no conclusive end as
a whole, - T } ’

Certainly, many major innovations have
come from outside an established Indusiry.
The ballpoint pen, for instance, was invented
by & sculptor, the dial teléephone by an un-
dertaker. It took an electrical engineer em-
ployed by a shipbullding frm in the 19308
to develop the automatic transmission, called
by some the. last major innovation of the
auto industry. IBM's disk memory unit, the
heart of today’s computer, was not the logical
outcome of a decision made by IBM man-
azemeni—rather, 11 was developed in one of
its labs as » bootleg project, over the stern
warning from mansagement that the project
had to be dropped because of budget diffi-
cutties.

A% the same time, certain large firms in
the fields of electronics, pharmaceuwticals,
telecommunications and computers have
been highly innovative. - -

In their seminal study In 18568 on the
sources of invention, Harvard professor John
Jewkes and his colleagues sald they could
not éoncluge that inventions flow primarily
from any one source. When the study was
revised in 1989, the authors stated only the
obvious; that inventionhs can. come from firms
of varying size. .

Business leaders, of course,  refute the
charge that they are less innovative today
than in the past. “There’s no lack on the
part of big business to bhe innovative,” said
General Motors Corp. Chairman Thomas
Murphy in a phone interview. “It’s a big
couniry, so we have to be big. We couldn't
do all of the things we do If we weren't as
large as we are.”

To the public, a car may. sfill lcok like a
car, But auto officials say the changes which
have taken place inside during the past five
years have heen as revolutionary as anything
which has come before. )

“There’s a perception problem,” said
Thomas J. Feaheny, the man in charge of car
engineering for Ford Motor Co., where “bet-
ter ideas” were once not only a management
dictum but a successful ad slogan. “We've
never been as innovative as we are now. Bub
the things we're doing aren’t as glamorous
and aren’t noticed much by the consumer.”

Critics note, however, that what the auto
industry heralds as advances in development
(the catalytic converter, on-board use of
minicomnputers to govern fuel efficiency and
confrol pollution, greater use of aluminum
and other lightweight durable materials) are,
in fact, only more logical applications of ofi-
the-shelf technologies rather than break-
throughs in the siate of the art.

Of even greater concern, though, than what
bas or hasn’t happened is the prospéet for
the future. Many major corporations have .
tailored research budgets to yleld more prac-
ticable and inunediate results. In 1958, in-
dustry allocated as much as 38 percent of its
R&D dollar to the “R” part. By last year, this
had dropped to 25 percent.

Corporations gay the reascns for this shift
from research Into development have noth-
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ing to do with being too big or teo comfort-
able. The reasons, basically, are greater pres-
sures Irom government regulators to meef
health, safety and environmental standards
as soon as possible, and greater uncertainty
about the likely proﬁtablhty of longer-term,
riskier ventures.

- “It used to be much easier to brmg new
products to market,” said Du Pont Chairman

Irving Shaplro in an interview. “If you hit

something, you'd have more time to develop
it, Now it’s more difficult.

“Also, the pot of gold at the end of the
rainhow just isn't there. The economic en-
vironment has changed. Our thinking has

" had to change, too, It's become more short
range.” -

Added Richard Hechert, Du Pon#’s senlor
vice president for R&D: ‘“Were not explor-
ing ‘wholly new areas. We're concentrating
instead on opportunities for resesrch In es-
tablished areas. . We are less able to take
risks. We have to concentmte on surer proj-
eots.” .

The degree of such thinking does vary
from company to company and industry to

industry. Oertain high-techhology fields (in--

strumentation, computers and electroniocs)
remain rooted in innovation and continue
~to churn out Impressive new products. In
other industries, though—particularly those

most apt to be subject to regulation and

high  energy costs (steel, chemicals, paper,
packaged goods and autos)—product inno-
vatlon has levelled.

Part of the difficulty in deciding what to
do about the Innovation lag is figuring out
how to dsfine it. To begln with, innovation
defies measurement. -

“There are no indicators which you can -

lock at to measure the advancement -of
knowledge,” said NSF's Dr. Bean. “Some peo-
ple count patents, but that’s unrealiable in
part because some firms don't like to patent
things and would rather rely on trade sec-
-rets rather than disclose important discov-
eries. Others count citations in the research
Iiterature, but that's unreliable, too.” ’
But' even without sure data, many have
not hesitated to push the panic bufton. “You
can't use statisties to say there's a problem,”
said Jordan J. Baruch, the asssistant Secre-
tary of Commerce who is directing the gov-
ernment’s innovation policy review, *“But
vou'd have to be blind not to see 1t.”
Urgenecy about the problem is =all the
greater because. America . seems unigquely
stricken. Western Europe snd Japan grow
more Inventive, or so it appears, while U.S.
firms age. Examplies abound of forelgn firms
faking the lead In both new and traditional
product areas., The Japanese, for instance,
totally eclipsed the American communica-
tions industry in the development of video
tepe recorders. The Germans and Swiss now
- Bet the pace in textiles. Inventiveness in the
&teel industry has centered in Belgium and
Austria. Some TU.8, cities are even going
abroad to seout for new ways to handle old
problems, (The Council for International
Urbhan Liaison here publishes a monthly
newsletter called Urban Innovatlions Abroad
that goes to 5,000 clty officials in the U.8.)
Moreaver, U3, productivity rates have heen
in a rut for a decade—and that has serious

consequences, for everyone's real income and.

for the nation’s overall standard of living.

OF course; technologieal change by itself does

hot make or break productivify. There are
other contributing factors, most important
among them being capital linvestment and
improved labor skills. But technology is an
important ingredient in the mix,

With -indugtry’s eurrent bent toward the
here and now, there is concern that the U.S.
may be cutting its innovatlive bridges, Some
economists, notably Charles P. Kindleburger
at MIT, have drawn disturbing parallels be-
tween the way U.S. firms- are responding to
Ameriea’s battered competitive leads and
the responses of British firms in the twilight

‘ernment action,”-
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of the English empire, British frms, just as
American firma now, became defensive—that
is, rather than redoubling efforts to generate
innovations, they curtailed invesiment and
demanded government - protection against
imports.

Does the current emphasLs on small, incre-
mental kinds of advances rather than on big
breskthrough threaten the dominant posi-
tion the U.8, still holds?

No one is sure. Despite all the ‘studies .of
innovation and productivity, no ohe.can say
whether there is an optimum rate of inven-
tion a society should adhere to, or how much
innovation is enough.

There does seem to be general agreement,
though, on this, The rapid technological
growth which th U.S. experienced during the
first two decades after World War II
unusual and is not Iikely to bé repeated.

“We made an enormous investment in the
war, made some great technological advances
during it, and came out of it with a grea$
belief in the power of technological prog-
ress,” said J. Herbert Hollomon, director for
the Center of Policy Alfternatives at MIT.
“We also were handed an accidental lead, in
having survived the war better than anyone
else. Buf one of the things that is increas-
ingly going to be the case is that new tech-
nological - innovations are going to happen
oufgide the U.8." -

Holloman seid that American business has
in the past displayed an NIH (not-invented-
here) complex, meaning that U.S. managers
have been arrogant toward anything not
thought up first in America and slow to em-~
brace it. This is one of the things that he
said will have to change if American firms
hope to continue to compete in world mar-

"kets, Americen businesses must learn to be

quick to adapt, to exploit foreign inventions
as well as their own, he warned.

“The problem is not with basic science,”
Holloman said. “The probleri really is how
effective we can be in adjusting and adapt-

ing,”

Bome have argued that T.8. multinationals
may themselves have hastened this competi~
tive bind on America by transferring their
best fechnologies to foreign markefs in re-

.cent years. Those who say this also urge leg-

islation that would restrict further transfers
of technology.

But most who have studied the innovation
problem say the solution les in fostering a
innovation at home—through more liberal
tax policy, a relaxed regulatory policy, less
aggressive antifrust practices and, in general,
a more cocoperative spirit between business
and government such as exists in Japan and
the leading Western European couniries.

And above all, they argue for greater cer-
tainty in govermment policy, “I think that
more than an increase in government sup-
port of R&D or a reduction in regulation,
what private industry people are interested
in is a-reduction in umcertainty about gov-
saitl Dr. Bean, “Look,
there’s enough economic uncertainty in the
R&D process without the government.”

[From the Washington Post]

'U.S. PRODDCTIVITY: (ROLDEN Days OVER

(By Bradley Graham}

(Noreg—This 13 the second of two artlcles
discussing whether, as s widely perceived
today, the dynamic vitality of the American
economy is faltering, Last week’s plece ex-
amined the lag in US. innovation, This
weeld’s describes the forces behind the na-
tion's productimty slump.)

Like a movle that changes from i‘ast- to
slow-motion and then geis stuck on a single
frame, America’s productivity rate is. creep-
ing closer and cloger to a dead stop.

For two decades following World War II
the productivity in the U.S. sprinted up the
growth charts untiringly. Spurred by a labor
force anxlous to. get back to peaceful in-
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dustrial employment and by & string of tech-
nological breakthrough that geve the U.S.
& commanding lead in product markets
around the world, the American economy
seemed unfailing and unstoppable. :

But the rise began to slacken about a
decade ago. In the past 10 years, productivity
gains averaged 1.6 percent a year, only haif
the rate of the golden-growth days. This year,
productivity has taken an even sharper turn
for the worse, showing almost no - increase’
ab all, ’

Barry Bosworth, director o:f the President’'s
Council on Wage and Price Stability, told a
congressional committee recently: *We're
turning into the British sltmation of the
early *70s when they had almost no produc--
tlvity growth.” Calling the slowdown “a real
puzzle,” Bosworth said the U.S. has prac-
tically stopped showing gains in output per
hour worked.

Morgover, the slump has been widespread.
Apout two-thirds of the 67 industries regu-
larly surveyed by the government have reg-
istered productivity declines. What makes the
slowdown even more critical is that while
productivity has been falling in the United
States, it has been rising in Europe and
Japan. Since 1967, the productivity rate has
surged ahead 105 percent in Japan, 54 per-.
cent in Italy and France, and 39 percent in

‘Cangda. Even Great Britain topped America,

edging past the U8, 25 percent to 24 percent.

The meaning of all this is simple enough—
and deeply disturbing. Without & galn in
productivity:

Inflation will be more diﬂicult—probably
Imposgsible—to control,

America’s ability to compete in world mar-
kets will continue {o weaken,

" Real wealth inh America will shrink effec-
tively strangling the campaign against pov-
erty and eroding everyone’s standard of
living.

But what is behind the slump is much
less simple and less certain. Some say it is
the result of basic shifts in the economy—
we have-been transformed, so the story goes,
from a nation of industrial workers to one
of lawyers, insurance agents and real estate
brokers. Others blare the lag in productivity .
on environmental and safety rules which
have redirected business investment into less
productive (though perhaps more socially
‘desirable) ends. Still others cite a change
in both worker and management attitudes—
people, they say, don't want to work as hard
as they used to, and corporate managers have
lost the sense of adventure and the willlng-

‘ness to take risks that was once their mark

in trade.

In any case, the sense of despera.tmn
mounts as productivity indicators slide. The
national doomsayers club has never had 8o
many illustrious members. .

“America’s economic survival will depend -
on its ability to increase iis rate of produe-
tivity advance to former levels,” General Mo-
tors Corp. Chalrman ‘Thomas Murphy said
in a recent lntervlew, “That is no exaggera~
tion.”

You've got to be worriec!,” said Irving
Shapiro, chairman of Du Pont. “You can't be
comfortable about the future, you can't be -
sure your earnings will be real garnings witki- -
out gains in productivity.” )

The .fterm “productivity” has different |
meanings to different people. It 1s often as-
sociated with other words like “efficiency,”
“gutomation” and “hard work.” In some
minds, it conjures up images of a production
line running faster and faster,

Bt basically the productivity rate is a
meagsurement of outputs divided: by inputs,
computed quarterly by.-the Bureau of Labor
Statistics. It is, simply, what you can .get
out (sutomobiles, ice cream cones and so-on)
for what you put in {labor, capital and other
resources).

Despite all the fuss over what's happened
to U.8. productivity, no one on the national
level appears to be doing much to meet the
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emergency. The one. federal agency specif-
jeally charged with attacking the problem
is going out of business at the end of this
month. Established in 1970 to find ways of
improving productivity, the National Center
on Productivity and the Quality of Working
Iife tuns oubt of money on Sept. 30, with
both Congress and the White House content
1o see it go. Underfunded and politically
orphaned from the start, the center was ruled
ineffective and expendable in a General Ac-
counting Office report this year.

George Kuper, the center’s director, calls
1t a mistake {o eliminate the center without

providing Something in its place. “Produc-

tivity growth is not sutomatic,” Kuper said.
“In view of the dismal productivity record
of the American economy over the past ten
years, there is. an urgent need for a oon-
certed effort to bolster the forces that sus-
taln productivity-growth.”

But administration officials contend that
the productivity problemn is not something
the government can solve by creating a
. center. “The best thing we can do for pro-

ductivity is to create a healthy climate for
private investment,” sald one administration
official. “In the final anaslysis, productivity
1s. basically the responsibility of the private
sector.”

A few businesses and indusiries have made
encowraging efforts to spur efficiency on their
home turf. Methodi tried range from sireams-
lning production lnes and reorganizing
work teams to fattening up compensation
plans and instituting so-called “fextime”
programs that allow employes some lattitude
in setting working hours. | ’

¢n the whole, though, the self-help
record of American industry on this score is
sadly deficient. Spolled by the ease with
which prodmctivity gasins flowed duting In
the. early postwer period, managers have
been slow to respond to the current crisis.

_ *"They figured it was something that would

aiwa.ys be there,” sald C. Jackson Grayson,

former business school dean snd head of the
wage and price counell during the Nixon ad-
ministration. “Managers have lgnored pro-
ductivity and played the game of money
and dempnd management. Most companies
have no explicit program to’ improve pro-

ductivity.” B

To foster greater national awareness of the

problem, and {o help corporations establish
their own productivity improvement pro-
grams, Grayson last year set up his own
-ecenter on productivity in Houston founded
on $8.56 million contributed by more -than
80 companies. T

- But the reason for management’s slug-
gishness in tackling this issue may have
more to do with a lack of ingpiration than
with any lack of awareness. The mood of the
Ameriean business community today s
characterized more by despalr than by dili-
gence, and the sense of malaise 1s worgening.

Surveys by the Conference Board, & New
York-based economilc research group, show
business confidence in the economy has de-
clined steadily since the surveys began two
years ago. This lack of faith has transiated
into a reluctance on the part of many man-

. agers to invest in new eguipment and larger
plants. Termed by some s “capital strilke,”
such lag In investmnet has been a major
contributor to the slowdown in productivity
growtl in recent months. :

The malaise feeds on itself because, with
out new investment, business processes. age,
_produetivity declines, profits shrink and In-
dustries grind to a halt, Tt is true that un-
employment. has dropped to record lows In
recent months. But what this suggests is
that cutput has been increased by putting
more people on payrolls, not by improving
each person’s capacity to produce. This can
go-on only solong. .

‘What. accounts for management’s depres-
slve state of mind? “A heritage of economic
trauma of the past decade,” said Edgar

N
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Fiedler, director of research for the Comfer-
ence Board, who proceeded In an interview
to tick off a list of economic jerks and Jolts
that -have shaken the confidence Ametrican
managers once had in their economic ma-
chine, leaving members of the business com-
munity scurrying or their security blankets.

His list included the accelération of infla-
tion, the eroslon of profits, the aid to the
old international exchange rate system,
shortages of goods and resources, the first
peacetime wage .and price controls, the oil

embargo and two recessions. “Little wonder =

that everyone is feeling shaky about the fu-
ture,” Fledler concluded. .

But sagging confidence and a falloff i

capital investment only go part way In ex-
plaining what might be behind the slump in
productivity. A good bit of the slowdown, say
the experts, may have been inevitable.

Edward Denison, a Brookings Institution
economist and one of the nation’s leading
suthorities on productivity, says some of the
steam was bound to run out of the U.S. eco-
nomic engine. He notes two forces—the
migration of farmers o factory jobs and the
mass education of soclety—that initlally
powered Amerlea’s postwar industrial drive
have now run their cqurse. Also, he says, the
infiux of relatively inexperienced teenagers
and women into the work force has acted as
& productivity depressant, albelt a temporary
one.

Beyond these, Deniscn blames the growth
of government regulation for squeezing out
much of the productive energy that was left.

Qf course, productivity alone neither
makes nor breaks a nation. It is Just ohe ele-
ment—although en importent one—in the

overail growth equation. Other factors inw -

elude a nation’s resource base, its entrepre-
neurial spirit, and its rate of savings and
investment.

Also, in weighing political choices, a na-
tion offen fAnds iiself balancing certain qual-
ity-of-life goals such as cleaner air and guar-
anteed safety sgainst the moneyed concerns
of efficiency and economic growth. To the ex-
tent American industry’s stower growth 1s the
natural outcome of ensuring greater health
and safety for consumers, it is plainly and
simply the peoples’ cholce.

Denison, however, is worried that the
{rade-off might have tilted oo far, particu-
larly in recent months. “The outlook is ex-
tremely uncertain,” he sald, “I've never seen
8 period like thiz before.”

Part of the uncertainty reflects not only
confusion about the source of the downward
trend, but also misgivings about the numbers
themselves. The situation may not be 28
alarming as the figures suggest.

This is becguse the methods used to collect
national input/output data leave room for
inaccurscies.. Also, the traditional way of
measuring productivity ignores many socisl

welfare gaing and only incompletely accounts’

for improvements In guality. N .

Still, the figures always have been sub-
jeét to such qualifications, Many expelts
say what counts In the currént debsate 1s not
so much the accuracy of the meastrements
but their startling, stubborn slide relative
to the way they always have been computed:

In any case, there Is cause for hope. As
the negative effect of the influx of unskilled
workers reverses ltself, and as industry be-
comes accommodated to regulatory stand-
ards, US. productivity should climb again.
The Bureau of Lahor Statistics estimates that
it will be back to about the 2.5 percent rate
by the early 1980s.

But few experts believe America will re-
turn to its postwar rate of more than 3 per-
cent. As Denison put it, “In the long sweep

-of history, the high postwar rate iIs an

aberration.”

‘Many businessmen tend now to write off
the economy’s stumbling performance dur-
ing the Seventles as a costly learning experi-
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ehoe, & perlod of expensive adjustment from
which American managers soon will emerge -
with renewed vigor and a stronger sense of
direction. “The Seventies had an enormously
revolutionary impeaot,” sald Du Pont’s Sha-
piro, “It’s been one of those periods, Now.
we have a whole new ball game.” '

With the old forces that propeiled Amer-
ica’s postwar blastoff now on the wane, the
nation’s productive future rests on two prin-
ciple factors: the abilify to innovate and, as
it has been put, the abillty to “work smarter.”

Innovation will cue off of an improved
economic climate for risk capital, though not
everyone agrees on how best to achieve this.
Business 1s arguing for lower taxes and less
regulation, Labor says. that .if tax cuts go
anywhere, they should go to consumers o
spur spending and, in that way, improve gen-
eral business conditions. Congress and the
White House are debating what the mix
should be.

There also Is no easy way to get people to
“work smarter.” Ohservers note that U.S.
business.generally has been good at harness-
ing intelligence.

‘Much of the internal challenge that cor-
porations faced in the last decade concerned,
adjusting to a change in employee attitudes
toward work and the work place. The robot
theory of mass production is-out; in its place
has risen. the “quality of workiife” program,

stressing teamwork and giving workers a

greater volce in determining whait they do
and how they do it. .

Buch changes can lead to s happier; more
productive plant. But movement here gen-
erally ' has been sluggish, slowed both. by
management resistance and unlon reluctance.

“¥You can’t do the things you did before,”
sald GM’s Murphy of the change in labor-
management relations. “It's not enough. to-
day to follow the old Army tradition of ‘do
as we say and don't ask questions,” Bub
what do you do? It's always been g difiicult.
thing to find the better way.”

[From the Washington Post, Sept. 4, 1978]
SMALL FIEMS STINTED 0 RESEARCH
(By Jack Anderson) :

Following their ephochal 18038 Kitty Haw.
flight, the Wright brothers got a five-year
runaround from Washington before receiving
any government financial help to pursue
their aeronautical research. Small-time in-
ventors and Innovative businessmen today
are pgetting the same short shrift, even
though billions are being doled ouf by the
federal government. for research and devel- -
opment. -

Butter-fat corporations lap up the cream
from the research subsidies, even though
theyre interested more in profits-and cost-
cutting. than new inventive breakihroughs.
Small companies with fewer than 1,000 em-
ployees-get 8kim milk from the federal churn.

Yet the Ilttle enterprising businesses
rathier than the corporate giants have been
-responsible for such developments ‘In this
country as insulin, wippers, power steering,
ball point pens and self-winding watches.
This was in keeping with the tradition of
indiridual Inventive geniuses symbolized by
the Wright brothers, Alexander Graham Bell,
Samuel Morse and Thomas Edison.

The superiority ¢f small busineds research
has been cited in a study which the Office of
Management and Budget strangely never
published. The study credited firms. having
than 1,000 employes with almost half of the
industrial innovations between 1953 and
1973. ’

According to the study, 16 small technology
firms created 25,558 jobs for American work-

“ers during the 20-year period because they

came:up with new ideas. Yet the budget of-
fice was advised that small firms were draw=
ing. inadeguate funding from the govern~
ment, getting less than 4 percent of the re-
search and development layouts.
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‘SBpurred by the report, the budget office
" drafted a memo intended for all federal
agencies, urging vigorous efforts to channel

more of the research to - smsall businesses.

“whiech are having difficulty in competing in
the big leagues,”

The memo added, “there 1s considerable
evidence that the small proportion of federal
regearch and development work that is being
awarded to small technologically based firms
is contributing to & serious loss of high tech-
nology capabilities in our nation. It is im-
portant that we see some real progress within
the first 18 months of the administration.”

This ringing call for a new deal was never
sent to the agencles. Les Fettig, head of the
officé thai was supposed to be directing the
crusade, sald the report and the memo were
news to him untll we asked what happened.
He explained that the documents ‘fell
through the cracks” during the transition
period between the ¥ord and Carter admin-
igtrations.

Fettig sald his office is alert to the prob-
lem and is taking steps to make 1t easier for
small businesses to get research and develop-
ment help. ’

Footnote: Investigation shows that fthe
Energy Department under James Schlesinger
has been perhaps the worst offender in gov-
ernment in encoursging research at the Little
Lesgue level. The department claimed 1t
awarded 10.3 percent of its research con-
tracts to small operators in the 1877 fiscal
year. The General Accounting Office has chal~
lenged the statistic. GAO auditors found the
amounty was about 2.6 percent, because the
Energy Department has counted subcontracts
that frickle down from the big corporations.

[From Business Week, July 3, 1978]
VANISHING INNOVATION

A grim mood prevails teday among indus-
trial research mansgers, America’s vaunted
fechnologleal superiority of the 1050s and
19605 iz vanishing, they fear, the victim of
wrongheaded federal policy, neglect, uncer-
taln business conditions, and shortsighted
corporate management. They complain that
their labs are no longer as committed to
new ideas as they once were and that the
pressuyes oh their resources have driven
them into a defensive research shell, where
true innovation is sacrificed to the certainty
of near-termn returns. Some researchers are
bitter about their own companies’ lax at-
titudes toward innovation, but as a group
they tend to blame Washington for most of
their {roubles. “[CGtovernment officials] keep
asking us, ‘Where are the zolden egps? * ex-
plains Sam W. Tinsley, director of corporate
technology at Union Carbide Corp., “while
the other part of their apparatus. is beating
hell out of the goose that lays them.”

That message—and 1ts implications for
the overall health of the U.8. economy—is
starting to get through. Followinhg months
of informal but intense lobbying led by such
executives a8 N, Bruce Hannhay, vice-presi-
dent for research and patents at Bell Tele-
- phione Laboratorles Tnec., and Arthur M,
Bueche, - vice-president for research and
development it General Eleciric Co., the
White House has ordered up a massive, 28~
agency review of the role government plays
in helping or hindering the health of in-
dustrial innovetion. “Fedefal policy affect«

Ing industrial ‘R&D and innovstion must be

carefully reéconsidered,” wrote Stuart =,
Eizenstat, the White House’s domestic policy
-adviser, in & recent memo outlining the re-
view’s intent. 7 L

One thing that the study clearly will not
accomplish is a quick fix. for the deepening
innovation crisis, The problem is regarded
a3 immensely complex by the Administra«
tion, - and is inextricably tied to other
economic dilemmsas now facing Carters
‘White House. - C R
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' “Historically, the government’s role hag
been to buy more science and R&D,” says
Martin J. Cooper, director of the sirategic
planning division at the National Science
Foundation (NSF). “Now maybe we better go
with investment incentives.” Says Jordan J.
Baruch, Assistant Commerce Sesretary for
selence and technology, who will be the
review's day-to-day manager: *“This study
developed in an environment of people con-
cerned about econocmics, business, and
technology.” . ’
‘The Administration’s concern is under-
scored by the fact that it is organized ag
a domsestic policy review, the highest sort of
attention a problem can receive within the
executive hranch. Among lts
such & review must produce options for
corrective action by the Fresident. Accord-
ing to Ruth M. Davis, Deputy Under Secres
tary of Defense for research and develop~
ment, -“this is the only such review at the
policy level in 20 years that transcends the
inferests of more than one agency.* ’
The White House also seems determined
not to conduct the study in a governmental
vacuum. Baruch is soliclting input from
groups such #s the Industrial Research In-
stitute (IRE), the Businéss Roundtable, and
the Conference Board., “We want both CEOS
and R&D vice-presidents,” says a White
House official. Labor groups have been asked
to participate, too, along with public-inter-
est’ groups. Congressional leaders such ag
Senator Adlal E. Stevenson (D.-Il), chair-
man of the Senate subcommitiee on science,

- technology, and space, have bheen brought

into the early planning. And the 28 agencies
involved extend beyond obvious candidstes,
such as the Environmental Protection Agen-

¢y, to the Justice Dept. and even the Small

Business Administration.
The study's scope is so sweeping, In fact,

that some Federal officials are talking about’
a “thundering herd” approach to policymak- -

ing. But one government science mansager

demurs. “Ii beats having one guy write a-

national energy program in three months,”
he sniffs. :

Philip M. Smith, an assistant to Presi-

dential science adviser Frank Presg and an

early organizer of the study, concedes that
“a lot of people have told us that we are
likely to fail.” But such skepticism, he be-
leves, does not fake into account the con-
siderable clout of those involved in the effort.
Commerce Segretary Juanita M. Kreps, for
example, is chairing the study, and she heads
a coordinating committee whose members
include Charles L. Schultze, chairman of the
Council of Ecohomic Advisers, Administra-
tion inflation fighter and chief trade nego-
tiator Roberf S, Strauss, and Zbigniew Brze-
zinski, Carter's nationsl security adviser.

Even more important is the support of Eizen-

stat, who, says Smith, “is very interested in
this particular review.” ’

FINDING “NEW DIRECTION'

On the other hand, there is already grums
biing within the Agriculture Dept.,, which was

-left off Erep's committee. “We are red-faced,”

says & high-ranking Agriculture official. *We
are. out- of the project because this Adinin-
istration and those. before it do not place

any priority on agricultural reesarch.” How=

ever, Jordan Baruch insists that the depart-
ment will play a role in the study. Agricul-
ture experts point out that farm commodity
exports of over -$24 billlon play a key role
in the U.S. balance of payments. They note
also that superior technology is the basis of

the commanding . American position among-

world food exporters. -
Whatever its outcome, the White House

policy review is Being undertaken at a time

when, as Frank Press puts it, “we badly need
some. -new. directions.” Many experts view
with'alatm the declining fedsgral dollar coms-

. mitment fo; R&D, which has dropped from

objectives, -
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3% of gross national produet in 1963 to just
2.2% this year, For its part, industry ss a
whole has more or less matched the inflation
rate and then some with its own spending.
But such macroscale indicators do not tell
all. “We've got to find out what the story is
sector by secior, because each Industry is
going to be different,” says Press. “We also
have to find out what'’s going on abroad,”

Better data on the relationship between
industrial innovatiofi and the health of the
economy are becoming available. According
to a 1977 Commerce Dept. report, for in-
stance, technological Innovation was re-
sponsible for 46% of the nation’'s economic

growth from. 1929 to 1969. The study weént

on to compareé the performance of tech-
nology-intensive’ manufacturers with that

of other industries from 1957 to 1973, and -

found that the high-technology companies
created jobs 88% faster than other busi-
nesses, while thelr productivity grew 38%
faster.

The numbers help to establish the central
role of industrial innovation In stimulating
economic development, but they also are
beginning to reveal the chanhging character
of Industrial research. The amount of baslc
regearch that industry performs, for in-
stance, has dropped to just 168% two years
ago from 35% of the national total in 1955,

And a new IRI survey of member companies
for the National Science Foundation demon-
strates how federal policy has directly al-
tered the: nature of the research effort in
another way, making it- more and more
defensive. The study shows that surveyed
companies Increased R&D spending devoted
to proposed legislation by & sirlking 19.3%,
compounded annusily, from 1974 to- 1877,
And the rate was 169 a year for R&D- de-
voted to Occupational Safety & Heslth Ad-
ministration’ (osmEa) reguirements., “When
overall R&D spending is not growing nearly
this fast,” note the survey’s authors, George
E. Manners Jr. and Howard K. Nason, “other
categories .of effort—especially research—
mnst be suffering.*”

‘Other observers compare the viability of
industrial innovation In the U.8. with that
of foreign countries. One expert is J. Herbert
Hollomon, director of the Center for Policy
Alternatives at Massachusetts Instltute of
Technology. According to Hollomon, a rea-
son the U.S. iz losing its leadership is. that
“we're arrogant—we have -an NIH [not in-
vented here] complex at the very time a
majority of technologlcal advances is bound
to’ come from outside the U.5." Consequent-

1y, he argues, the U.3. has not organized it~

self o capltalize on these advances, ag for-
eign countries have done for years with
American knowhow. Since ss much as two-
thirds of all R&D is now conducfed by for-
eign laboratories, Hollomon says, 1t should

be no surprise that they have taken the .

lead in such technologies as textile machin-
ery and steel production. . <o
“We essontially prohibited West Germany
and Japan from defense and-space research,”
says -Hollomon. . “So "it’s no- accident - they
concenirated on commercial flelds.” He-adds:

"I believe -other nations -hetter understand

that the innovation process is important.”
Bays o research director for one high-tech-
nology company: “For- & country like ours;
the technology leader of the world, what has
been happening is downright embarrassing,”
Indeed; even the presumed sources of
strength- in a consumer-oriented society are
today under intense pressure. "Our experi-
ence with Japan in the consumer elecironics
industry-—namely: televisions,” radiocs, aGdio,
and ftranscelver ‘equipiierit—shows somé of
our weaknesses,” testified Gary C. Hifbauer,
8 Deputy Assistant Treasury: Secretary, be-

_ fore' a_congressional subcommittee, In 1977,

he sald “‘we had & $5.6 billion trade deficit

with Japan in high-technology gdods, and _‘ _
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about two-thirds of this was accounted for
by imports of consumer electronic goeds.”
~ THE ROLE OF REGULATION .

‘The ciumlatlve response to these develop-~
ments has been alarm. “The system has now
sharpened its pencils in & way that discour-
ages changes that are major,” worries Robert
A, Frosch, . head of the National Aero-
nautics & Space Administration. “We have
been so busy with other things that we may
have inadvertently told the people who think
up ideas to go away.” : .

Even labor unions, which historicaily have
left R&D- deéision-making up to corporate
board rooms, now are complaining about lack

- of innovation, “Havihg helped to develop
and pay for this technology,” says Ben-
_ Jar-n A, Bharman, internationsl affairs di-

rector of the International Assoclation of

‘Machinists, “American workers have a right
‘to. demand government responsibility for
using it to create mew products, more jobs,
. better working conditions, and general pros-
© peri*y’” And Charles C. Kimble, research
-director of the Electrical, Radio & Machine
. Workers union; goes so far as to suggest that
labor should now have a say in how.indus.
. trial research money is spent. 7

Among research managers themselves, ex-
cessive or -contradictory federal regulatory
policy is the single greatest complaint. Han-
nay of Bell Labs points to Food & Ad-
ministration requiretnents as a case in point.
According to one study, says Hannay, a 1938
application for adrenaline in oil wWas pre-
sented to the FDA in 27 pages. In. 1958, &

" tréatrhent for pinworms ‘fook 439 pages to

describe. “By 1972,” he says, “a skeletal
niuscle. relaxant -ihvolved 456 volumes, each
2 in. thick—956 ft. in total thicknress and
- weighing one ton.”
- Regulation, says Tinsley of Union Carbide,
has put a botileneck on new-product devel-
opment In the chemical Industry and hss so
added to the cost of getting any new chem-
ical approved that only those targeted at a
. vast, assured market are attempted today,
Food and drug industry researchers echo
~that complaint. “Today,” says Al 8. Clausi,
director of technical research at General
Foods Corp.;,. “our industry does work that
i3 fostered by unreal and invalid Ppublic con-
cerna,” . ’ - :

But regulation can have less obvious im-
pacts, such ‘as forcing an Industry to stick
with old technology rather than to experi-
ment with new approaches 16 problems. “The
overall effect of regulations on the auto
industry has been to bulld an envelope

- around-the internal-comibustion deviece and

the whole car structure,” says Harvard Busi-.

ness- School Professor William J. Abernathy.
. Who specializes in technology management.

“‘Don’t do anything really mnew, den't
change.” That’s what these regulations say,”

Paul F. Chehen, vice-president for reseaich
at Ceneral Motors®Corp., agrees. “You just
don’t have time to explore wild mew ‘ideas

when a new rule i so closely coupled to.

your current business,” he says,
““THE SCIENCE OF THE MATTER”

In Congress, where the regulatory laws are
written, such thinking has so far found a
small sudlence. "“A great number of the
regulations that we would eall environmen-

. . Ay actuslly  be self-defeating,”
muses Harrison H. Schmitt, the former astro-
nawvt from New Mezxico who is the ranking
Republican on Stevenson’s Senate subcom-
mittee. “Instead of looking at pellution con-
trols, if we were looking at building a more
efiicient and therefore less~polluting engine,
we would not only be solving our .environ-
. mental problems, but-we would be produclng

‘& new thing for export.” CoL

Schmitt Is one of only three federal legis-

lators with the semblance of a science back-

grou.nd_ “We probably have exercised_‘very.
poor Judgment in the past,” he says; “be-

cause the Congress overall—moembers as well
as staffl—have not been able to understand
what i3 possible technologieally and what s
not, and therefore not been able fto relate
the costs [of legislation].”

Jason M. Salsbury, director of the chemical
research, division at American Cyanamid Co.,
Pleads, “Before the lawyers write the legis-

lation, let themi know the science of the

matter.” Not only may some mandates be be-
yond what Industry can legitimately per-
form, he says, but the rules force & conserva-
tive approach to science. One key indicator
of this trend is the increasing number of
toxicologists now employed in chemical
company research labs. “Toxicoloplsts don't
innovate,” notes Frank H. Healey, vice-presi-
dent for research and engineering at Lever
Bros, Co. '
Then there is the regulatory bias against
new ideas, In the EPA’s grant programs for
waste-water treatment at the municipal level,
for instance, equipment specifiestions must
be written so that gear can be procured froni

more than one source. That means a. com-.

pany with a unigue process is digeriminated
against. What is more, the mandate for cost
effectiveness precludes trying out innovative
approgches whose value can only be meas-
ured il someone" is willing to gamble on
them, -

If the domestic policy review is to solve

such ‘questions, it will depend in large part

on-the willingness of regulators to see mat-
Jbers in & mnew light. According to Philip
Smith, there is *“a sense that people like
[EPA Administrator] Doug Costle and [FDA

Administrator] Don EKennedy want to work -

with industry, and they don’t want to fight
ell the time. I think we have a team of
people now in government that may be able
to do something.” - R

THE INVESTMENT CLIMATE

But industry should not expect a major
overhaul of regulatory practices to emerge
from the study. EPA Administrator Douglas
M. Costle concedes “a tremendous growth in

- the last decade in health and safety regula-
tions—13 major statutes In our area alone.”

Though Costle agrees that the economic -

—impact of such Tules shouid be more closely

quantified, he contends that “this rapidly’

widening wedge of regulation has been s re-
sponse to a massive market failure—failure
of the marketplace to put an intringieally
higher value on polhution-free processes.”
Most regulators agree that not enough re-
search has been done on the true nature of
the environmental problems they are em-
powered to combat, but they also argue that
- regulation has led to cost-saving practices,
especially in the area of resource recovery,
where closed-cycle processes now help eap~
‘ture reusable maferial. OSHA officials also
cite examples where the agency has laid
down rules that have led to cost-cutting in-
novations. But Bula Bingham, the OSHA ad=
ministrator, emphasizes that the “lezisla-
-tively determined directive.of protecting all
exposed employees against material impair-
ment of health or bodily function” recquires
tough regulation ‘without quantitative welgh-

‘ing of costs and benefits. “Worker safety and -

health,” she insists, “are to be heavily fa-
vored over the economie burdens of com-
pliance.” . ’

Bingham and her boss, Labor Secretary
Ray Marshall, may represent an increasingly

isolated view, however. Economlc issues have

come t0 dominate thinking within the Oarter
Administration, and it is precisely these
questions that indusiry has stressed in its
discussions. with sclence adviser Press and
other White House officials. Just over a imonth
ago, Treasury Secretary W. Michael Blu-
menthal told a meeting of finanecisl analysis
in Bal Harbour, Fla:, “We are now devoting
8 very sizable chunk of our private invest-
ment to meeting government regulatory
standards «..and in some of these areas
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we may well be reaching a breaking noint.”
Blumenthal also noted: “Our technological
supremsacy is not mandated by heaven, Un-
less we pay close attention to it and invest
in it, 1t will disappear.”

A month before  the Blumienthal speech,
GE’s’ Bueche suggested’ to an American
Chemical Society gathering that “we step
back and look at R&D for what it realty is
an investment. It is an Investment that, like
more conventlonal investments, has become
increasingly less attractive.” -

Bueche, along with most other research
managers, rejects the idea of direct federal
subsildies to industrial R&D. Instead, he

-points out that “perhaps 90% of the total

investment required for a successful inno-
vation is downstream from R&D [gnd thus]
it becomes . . . clear why we must concen-
itrate on the overall investment climate.”
Byeche attacks Administration proposals to
eliminaté special tax treatment of long-term
capital gains, plumps for more rapid invest- -
ment write-offs, and says “it i3 extremely
imr rtant to provide stronger incentlves for
technologicai innovation by making perma-
nent -and more liberal the 10% investiment
tax credit.” ’ :

. CRITICS IN INDUSTRY -

‘Buechs’s arguments suggest the broad—
yet often indirect—way in which federal po-
licy runs counter to the begt interests of in-
novation, Fear of antitrist moves from the
Federal Trade Commission or the Justice
Dept., for instance, has prevented many com-
panies - from sharing research -aimed at a
problem common throughout an ingdustry—
including new technology almed at solving
regulatory questions. At General Electric, the
legal staff must now be notified if a competi-
tor visits a company research facility, even
if ‘no proprietary material is involved: :

For their. part, Justice Dept. trustbusters,
claim that fears that their policies stifle in-
novation are not justified. They say they are
flexible ehough to recognize the differences.
in the pace of innovation from ihdustry to
industry, and that is why they allow a fair.
number of mergers among electronics com-
panies. “That's an industry where you don’t
have to worry about someone corhering the
market,” says Jon M. Joyce, an economist in -
the Justice . Dept’s antitrust division.
“There’'s just a lot of guys oui there with
good ideas,” .

Ingustry further claims that the inabil-
ity .to secure exclusive licenses on goverh-
ment-sponsored research leaves much good
techhology on the shelves, while federal at-
tempts to market new products are often
silly at best. Richard A. Nesbit, director of
research at Beckman Instruments Ine., re-
calls -.a government circular that  waxzed
rhapsodic over the federal commitment of .
billions of dollars to R&D. Included with the

letter was a syringe for sampling fecal mat-

ter, and the suggestion that Beckman might
want to license the technology, “I wandered
if they spent billions to develop that,” Weshit
recalls, “The contrast was Judicroizs.”

Even national accounting procedures draw
criticism from indusiry. A major target is
the 1974 ruling by the Financial Accounting
8t ndards’ Board fhat stipulated that R&D
spending could mno longer be treated as a -
balance sheet item, but must be listed as a
direct profit or loss item in the year spent.
R. E. McDoneld, president and chief operat-
ing officer at Sperry Rand Corp., recently told
an executlve managemient symposium, “The
ramifications of that rule change are.qulte
complex, but the next effect has been to dry
up = lot of potential venture capital invest-
menfs. . . ., I can say quite candidly that-
Univac would not be here today if we had
not had the advantage of the old rule for
50 many years.” :

The shortage of risk capital has had a
tremendous impact on small, technology-
orignted companies trying to arrahge new
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- public financing. Accordmg to a Commerce
Dept. survey, 698 such companies found
© $1.867 hillion in public financing in 1969, In

1975, only four such companies were sble to

raise money publicly, and their numbeérs rose
to just 30 in 1977. Egqually ominous is the
experlence at Union Carbide, which, accord-
ing to Tinsley, has hot been able to compete

for venture capital and has thus canceled

plans to start a number of small operations
buit around interesting new technology.
Years ago, says Tinsley, Carblde was reason-
ably successful at getting such funding. “And
you must remember that these ldeas are
perishable,” he says. "I!hey don't have mtich
shelf life.”

_ The Treasury Dept., in fact, has an ongoing
capital-fermation task force that will be
integrated into the policy review under the
direetion of Deputy Secretary Robert Cars-
well. Carswell notes that “you can't draw
a clear Hne” between R&D support and in-
vestment In general, but “if it turns out that
we-find some form of capital formation glves
the economy & greater multiplier effect than
another form, we at the Treaswry would not
shy sway from whatever pollcy would help
most.? -
WASHINGTON’S CHANGING ROLE

- Ewen as it hasg pursued policies detrimental
to industrial R&D, the federal government
has withdrawn. as a major initistor of inno-
vation. Research managers genherally belleve
that companies are befter equipped than
government to bring new technology to so-

ciety because they are more attuned to mar- .

ket pull. But Lawrence G. Franko of George-
town University, an internationsl trade ex=
pert, recently pointed ouf to a congressional
‘committee that the T.S. government has in
the past played an important role “as a
source of demand for new products and proc-
‘esses, and ag a cohstant, forbearing customer
in ecdmputers, semiconductors, jet aircraft,
nuclear-power generation, -fclecommunicsa-
tions, and even some pharmsaceunticals and
chemieals. .. .” .

- According to the Defense Dept.s Davis,
both Defense and NASA “have faded” in this
role, the result of the Vietnam war and cone
cerns over the military-industrial complex.
- “The consumer marketplace and other goy-
ernment agenctes have not been able fo
pick up where DOD and. NASA left off,” she
says. “The Department of Energy should be
. able to help with this, but 1t hasn’t yet. And
" the Department of Transportation just never
blossemed in this reole.” An unreleased IRI
study for the Energy Dept. summed up in-
dustry’s views. The company officers inter-
viewed sald government could spur indus-
try’s energy R&D only by cresting a national
.energy policy, lncreasing its managerial com-
petence, and offering financial incentives
rather than massive contracts,

On the other hand, there have been some
recent, notable government efforts to spur

the innovation process. “We've talked to the

leading semiconductor companies sbout our
hopes for their innovation,” says Davis. She
says -that the Defense Dept. expects to pro-
gram $100 million. over the next five years
for tndustrial {nnovation in optical Ithogra-
phy, fabrication technigues involving elec-
tron-beam technology, better chip designing
and testing to meet military specifications,
and system archltecture and software im-
‘plementation.

At the Tra,nsporta.‘t.lon Dept., chief scien-

tist John J. Fearnsides wants to involve the’

private sector much earller in the govern-
ment’s R&D process, thereby allowing indus-
trial contractors to develop technology al-
ternatives Instead of having to cope with
rigid specifications at the outset. Such =
policy, some believe, might have resulted in
major savings for the Bay Ares Rapid Trarisit
system, for instance. “It is more expensive
t0 fund & wider range of cholces, but only
at first,"” says Fearnsides.

CON GRESSIONAL RECORD SENATE

The NSF also hias snnounced a new indus-

. try-university grant program. for-cooperative

exploration of “fundamental scientific gues-

tions.” The aim 18 to make “a long-term con- .

tribution towa.rd
innovation.” '

- THE FAILURES OF BUSINF.SB

While agreeing on the need for federal poi-
icies that bolster innovation, those knowl-
edgeable about industrial research think
that the companies themselves share some
of the blame for stagnation and must be
willing to 'examine their practices critically.
Alfred Rappapert, a professor of accounting
and information systems at Northwestern
University’s graduate school of management,
believes that one reason the U.S. lags in R&D
is that the lncentive compensation systems
that corporate executives live under tend to

product snd/or process

deter intelligent risk-taking. “Incentive pro-

grams are almost invariably accounting-

numbérs oriented and based on shori-term

earnings results,” he says. “That puts man-
agément - emphasls on short-term business
considerations.” Another. criticism has been
of the haphazard way in which companies
have lgunched new R&D programs. In es-
sence, indusiry should try to learm how to
weed out bad ideas early on, say the detrac-
tors, To that end, Dexter Corp. has instituted
an eight-factor “innovation index” approach
to research management that weighs gques-
tions such as effectiveness of communica-
tions, competitive factors, and timing, and
comes up with an “innovation potential™ for
new idess. At Continental Group Ine., D.
Bruce Merrifield, vice-president of technol-

ogy, says that “constraint analysis” of new.
ldeas now means that elght of 10 projects
that survive the review will generate casi .

flow within two to four years. That contrasts

with socepted estimeates that only one In 50.

ideas that come out of research labs even
generates cash fow, and not 'for seven to 10
years.

~ Large companies often fail to exploit their
own resources effectively. In the 19508 and
1960s, some companies set up centralized re-
search facilities, but many of these did not
yield the hoped-for 'synergism--in -many
cases, apparently, because the d.iﬁerent parts
of the company were in businesses oo unre-
Iated 0 one another.

On ‘the other hand, Raytheon Co. waa
highly suc¢cessful in transferring its micro-
wave expertise to its newly acquired Amana
appliance subsidiary in 1967, resulting in the
counter-top microwave oven. That was done
through s new-products business group set
up specifically for such purposes. And more

recently, this group, headed by Vice-Presi-

dent Palmer Derby, brought the company’s
microwave talent to bear on its Calorlc sub-
gidiary’s product line, resulting in a new,
combingtion microwave-electric range.

In such ways, industry can maximize its
poteniial for innovation in the most sdverse
environment. But the future health of the
natlon's economy, many experts believe, re-
quires a much more benign environment for

industrial R&D than has existed over the-

past decade. And Jordan Baruch, the enthu-
slastle leader of the mulil-agency. federal
study, believes that such an environment is
lkely to emerge as a result of the Adminis-
tration’s concern.

“We may have bitten off more than we can
chew,” notes Frank Press, “and it may be
that we can’t get much done in a year. But
even if it takes three or five or 10 years, E
think it s historically very important,” @

® Mr. MATHIAS. Mr., President, I
welcome the opportunity to join Senator
DoLE, Senator Bavm and obthers in in-
troducing the “University and Small

_ ‘Business Patent Procedures Act.”

The patent system has served this

country well since the beginning of the

] ,:::;
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Republic. It protects and nurtures the
creative genius of our inventors, and
accounts in great measure for the indus-
trial might of the country. Not only does
it give the inventor a chance to make a
profit from his discoveries, but it gives his
competitors a chance fo “invent around”
his discovery—refining it, improving if,
even making it obsolete,

Abraham Lincoln observed that the
patent system.“added the fuel of interest
to the fire of genius.” -Qur bill will re-
store the fuel that the Department of”
Hga.lth Educatmn, and Welfare has cut
o

I say this because of the freeze the De-
partment has imposed on the granting -
of greater righis in inventions that were
made under Department-funded grants
and contracts to universities that do not

‘hold Institutional Patent Agreements-

with the Department.

Specifically, I have been informed .
that the Johns Hopkins University peti-
tioned the Department.for greater rights
in two such inventions over a year ago
and that, to date, no determination has
been made. One of the inventions is a
pharmaceutical composition that is con-
templated to be useful in the treatment
of varjous liver disorders. In fact, re-
Iated drugs iftvented undef Department-
funded grants by the same investigator
have been licensed in a humber of coun-
tries and are already being marketed in
Europe. The Johns Hopkins University
is apprehensive that failure to obtain
greater rights in the invention could
jeopardize- efforts to commercialize the
drug, resulting in Ioss of its benefit to
the public. -

Our bill will solve this problem by
allowing universitiés, nonprofit orga-
nizations, and small businesses to obtain

-limited patent protection on discoverles

they have made under Government-sup-
ported research if they spend the addi-
tional private résources necessary to
bring their discoveries to the public. It
will restore that “fuel or interest” that
Abraham Lincoln thought so important.

"The.bill is a good one, Mr.. President,
and I urge all of our colleagues to sup-

.port it. ®

By Mr MOYNIHAN:

S. 3497. A bill to amend the Internal
Revenue Code of 1954 to.allow a taxpayer
who does not itemize his deductions to
deduct amounts paid as State and local
income faxes from. gross income; fo the
Committee on FPinance,

Mr. MOYNIHAN, Mr. President, I am
today introducing a bhill which addresses
a problem of great seriousness to millions
of taxpayers—the problem of ever-in-
creasing State and local income taxes.

State: and local income -taxes have
more than doubled as a percentage of
personal income in the last two decades,
and have risen much more quickly than
TFederal income faxes. Since the incep-
tion of the graduated iricome tax in 1913,
State and local taxes have been deducti-
ble from income for Federal tax purposes.
However, as the zero bracket amount has
risen, fewer and fewer taxpayers find it
advantageous to itemize deductions. As a
result, fewer and fewer Americans are in
fact able to deduct State and local in-






