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its selection, coordination andarrangement -- is destroyed when its Contents are disassembled and then
merged intoa database so gigantic that theoriginal collective work is unrecognizable. As the court of
appeals concluded, the resulting database is, at best, a "new, anthology," and it was Congress's intent
to exclude new anthologies from the scope of the 201(c) privilege, It IS far more thananew, amended,
improved or up-to-date version of theoriginal collective work.

The legislative history of201(0) supports this conclusion. It offers, asexamples of a revision ofa
collective work, an evening edition of a newspaper or a later edition of anencyclopedia. These
examples retain elements that are consistent and recognizable from the original collective workSO that
a relationship between the original and the revision is apparent, Unlike NEXIS, they are recognizable
as revisions of the originals. Butas the Second Circuit noted, allthat is left of the original collective
works inthe databases involved in Tasini are theauthors' contributions.

It is clear that the databases involved inTasini constitute, in thewords of the legislative history, "new"
"entirely different" or "other" works. Noelements of arrangement or coordination of the pre-existing
materials contained inthe databases provide evidence of any similarity or relationship tothe original
collective works to indicate they are revisions. Additionally, the sheer volume of articles from a
multitude of publishers of different collective works obliterates the relationship, or selection, of any
particular group of'articles thatwere once published together inany original collective work.

Remedies

Although the publishers andtheir supporters have alleged that significant losses in our national historic
record will occur if the Second Circuit's opinion is affirmed, an injunction to remove these
contributions from electronic databases isbyno means II required remedy inTasini. Recognizing that
freelance contributions have been infringed does notnecessarily require thatelectronic databases be
dismantled. Certainly future additions to those databases should be authorized, andmany publishers
had already started obtaining authorization even before thedecision in Tasini.

It would be more difficult to obtain permission retroactively for past infringements, but the lack of
permission should not require issuance of aninjunction requiring deletion of theauthors' articles. I
share theconcern that such aninjunction would have anadverse impact on scholarship and research.
However, the Supreme Court, in Campbell v. Acuff-Rose Music, Inc.,and other courts have
recognized in thepast that sometimes a remedy other thaninjunctive relief ispreferable in copyright
cases to protect the public interest. Recognizing authors' rights would not require the district court to
issue aninjunction when the case is remanded to determine a remedy, andI would hope that the
Supreme Court win statethatthe remedy should be limited to a monetary award thatwould
compensate the authors for the publishers' pastand continuing unauthorized uses of their works.
Ultimately, theTasini caseshould beabout how theauthors should be compensated for the publishers'
unauthorized use of their works, and not about whether the publishers must withdraw those works r

from their databases.

Sincerely,
Marybeth Peters
Register of Copyrights
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GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT

June 16, 1999

JudgeJoan A. Lenardhasfbund 'thatNationalGeographic Societyinfringedthe copyright of
underwater photographers JerryandIdazGreenberg when theyusedtheGreenberg's copyrighted
imagesas referencematerialsfortwoprojects withoutpermission or compensation. The case was

;heard in FederalCourt in the SouthernDistrictcfFlorida in Miami.

The case has been referredto Magistrate.Judge William C. Turnoff forthe purposes of holding a
settlementconferenceto determine the amountNationalGeographic willbe requiredto pay tc the
Greenbergs. . /

This is the first time National Geographic has beenfoundguiltyof copyright infringement of a
photographer's work. Thecase mayopenthe door tor legalactionbyother photographers againstthe
Society.

In a reviewof the factsof the case it wasshownthat WalterCutler> the work-for-hire illustratorhired
bythe Societyto produceillustrations for an educational GeoPack project. improperly used books
producedby the Greenbergs as referencefor ~is illustrations.

On his workingdrawings Cutlernoted the pagereferences referringto the photographs he had copied
so the Societyeditorscould verify that-the illustrations wereaccurate.Thisclearlylaid the
responsibilityon the Societyeditorsbecausetheywerefullyawareof whathadbeen doneand were
responsible to obtain properpermissions and dealwith compensation issues.

Cutler'sillustrationsalsomet the test of "substantial similarity"according to JudgeLenard. The
Greenbergs hadproducedoverlaysfrom their booksthat clearlyshowed the illustrations were-almost
exactmatches' ofthe Greenberg's photos.

In challengingthe Greenbergs' motion for Summary Judgementon Liability, lawyers fOT National
GeographicSocietyarguedthat the newlycreated Illustrationdid not violatethe Greenbergs'
copyright, and "that even if these images reflect copyrighted material,this useconstitutes "fair use".

Judge Lenardfound that the illustrations "improperly infringedthe photographs at issue,and that the
doctrine affair use is not applicable to these facts."

The court took into considerationthe four nonexclusive factorsto be considered whendetermining
whetherthe fair use doctrineappliesand concluded, "thatneitherthe GeoPackproduct nor the Jason
Projectposter qualify as fiI;~r usc."

The four factorsare:

1,~the purpose andcharacterof the use, including whethersuchuse is ora commercial nature
or is fornonprofiteducationalpurposes;
2 - the nature of the copyrighted work; . ,
3 M the amount.andsubstantiality of the portionused in relationto the copyrighted workas a

whole;and
4 - the effectof the use uponthe potentialmarketfor or value of the copyrightedwork.

The courts detailedpresentation of the facts relatedto each of these points should be useful to others
faced 'rVith a: "fair use"claim byanyorganization, and particularlyNational Geographic.

Counts three and four in the Greenberg's case are not a part ofthis decision and dealt withthe useof
the Greenberga copyrighted images In the "108Yearsof National Geographicon CD-ROMIt. Earlier
in the proceedings lawyersforNational Geographic argued that these two counts should ",-. be
consideredbasedon the "Tesini" decision.

On this pointthe judge agreedwith NationalGeographic and the arguments for the useof the
Greenberg's imagesin that projectwere notheard.The Greenbergshave the option to appeal that
decision of'thejudge.

Oral argumentsfor the appealof the "Tasini"decisionhavebeen heard in the New YorkAppeals
court and all partiesare presently waitingfor thejudge's ruling in that case.The results of'that case
couldaffect the Greenberga ultimatedecision.

-_.- .._---
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whole;and
4 ~ the effectof the usc uponthe potential market for or value of the copyrightedwork.

Thecourts detailed presentation oribe facts related to each of these pointsshouldbe useful to others
faced witha: "fair use"claim by anyorganization,and particularly NationalGeographic.

Counts three and four in the Greenberg's caseare not a part ofthis decisionand dealt with the useof
the Greenbergs copyrighted imagesInthe hl08 YearsOfNational Geographic on CD-ROM". Earlier
in the proceedings lawyersfor NationalGeographicargued that these two counts should r-: be
consideredbasedon the "Tasini"decision,
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On this point the judge agreed with NntionatGeographic and the arguments for the usc of the
Greenberg's images in that projectwere110t heard.'The Greenbergs have the option to appeal that
decision of thejudge.

Oral argumentsfor theappealof the "Tasini"decision havebeen heard in the New YorkAppeals
court and all partiesare presentlywaitingfor thejudge's ruling in that case..The results of that case
couldaffect the Greenbergs ultimate decision.
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JudgeJoan A Lenardhas.foundthat National Geographic Society Infringed the copyright of
underwater photographers JerryandIdazGreenberg when they used theGreenberg's copyrighted

'"imagesas referencematerials for two projectswithoutpermission or compensation. The case was
.heard in Federal Court in the SouthernDistrictof'Floridain Miami.

The case hasbeen referred to MagistrateJudge William C. Turnoffforthe purposesof holdinga
settlement conferenceto determine the 1UI10unt National Geographic winbe required to pay to the
Greenberg,.. . /

This is the firsttime NationalGeographic hasbeenfoundguiltyof'copyrigbt infringement ofa
photographer's 'Work. The case mayopen thedoor for legalactionby otherphotographers against the :
Society,

in a review of the tacts ofthe case it was shownthatWalterCUtler, the work-for-hire illustratorhIred
by the.Societyto prqduceiilustrationsfor an educational GcoPack project, improperly used books

. produced bythe Oreenbergsas reference for~s illustrations.

On his working drawingsCutler noted thepage references referringto the photographs he had copied
so the Society editors could venEy that-theIllustrations wereaccurate. This clearly laid the
responsibilityon the Societyeditors becausetheywerefullyawareofwhathad been done and were
responsible to obtain proper permissions anddeal withcompensation issues.

"

Cutler'sillustrationsalso met the test of "substantial similarity'taccording to Judge Lenard.The
Greenbergs had produced overIaysfrom their books thatclearlyshowed the illustrationswere-almost
exactmatches' of the Greenberg's photos.

In challenging the Greenbergs'motion for Summary Judgement on Liability, lawyersfor National
Geographic Societyargued that the newlycreatedIllustrationdid not violatethe Greenbergs'
copyright, and "that even ifthese Imagesreflectcopyrighted. material,this use constitutes"fair use".
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Judge Lenard found that the Illustrations vimproperly infringed the photographs at issue, and that the
doctrineaffair use is not applicable tothese facts." .

The court tookinfo considerationthe four nonexclusive factors to be considered when determining
whetherthe fair usedoctrine applies and concluded, "thatneitherthe Geopeckproduct nor the Jason
Projectposterqualify as titjr us~."

The four factorsare:

1r- the purpose and character of the use,including whethersuch use is of a commercial nature
or is for nonprofit educationalpurposes; .
2 -the nature of the copyrightedwork; ,
3 - the amountand s~bstantiQJitr of the portionusedin r~l~.ti~n to the copyrightedwork as a.
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Also tbe creationof the introductory sequence usingone of Greenberg'simagesclearlyviolated these
exclusiveeightsunder 106(2). "Manifestly, this Sequence,ec animated,transformingselectionand
arrangementofpreexistingcopyrighted photographs constitutes at once a compilation,collective
work, and, with referenceto the Greenberg photograph, a derivativework."

Thecourt found that "In the contextofthis case, Greenberg is 'the author ofthe contn'bution' (here
each pbotograph in a contribution)and the Society is 'the O'WDet ofcopyrightin the collective
work' (here the Magazine).Note that the statute grants to the Society 'only raj privilege,'not a right.
Thus the statute's languagecontrasts the contributor's 'copyright'and'anyrights under it' with the
publisher's 'prlwege.' This isan important distinctionthat militatesin favor of narrowlyconstruingthe
publisher's privilege when balancing it against the constitutionally-secured rights ofthe
eathorscontributor;"

The appeals court ordered U.S. District Judge Joan Lenard in Miami to enter a judgment on the
copyrightclaimS in favor or Greenbergand to provide injunctiverelief. In addition. it found Greenberg
the prevailingparty was entitled to attorneys' fees under the CopyrightAct. The panel urged Judge
Lenard "tc.ccnsideralternatives, suchas mandatorylicense fees. in lieuoffbrecloslng the public's
computer-aided: access to this.educational, and entertainingwork."

It is' important to note that in this case Greenberg had very clear letters ofassignmentand had his
copyrights registered prior to the infringement; Thus, the case has major differences from the "Tasini"
decisfcn whichdealswith authors rights when there were no written agreementsand no registrationof
the copyrightsprior to infrin,gement. "

The U.S.District Court of Appealsin Atlantahas ruled ,hat National Geographic Society(NGS)made
unauthorized use ofphotographerJerry Greenberg's copyrighted photographs in their" I08 Yearsof
National Geographic on CD-ROM" (108 Years),and that suchcopyright infringement "isnot excused
bytheprivilege allbrded the Societyunder 201(0)" of the copyright law.

NGShad claimed that their copyright in the originalissuesof the'Magazine in whichthe photographs
appearedgave them the right to use the pictures in (108 Years)withoutadditional compensationto
the creators.TheFederalDistrictCourt of the SouthernDistrictofFloridahad grantedNGS's motion
for summaryjudgment andheldthat the "allegedly infringing workwas a revisionofa prior collective
work and fell within the defendants'privilegeunder 20I(c)." The appealscourt reversed the lower
court finding that (108 Years) was a new collectivework, not a revisionand that this newwork feU
beyond thescopeof201(0).

The appellate ruling"establishesbrand new lawthat had not existed before,"Norman Davis,
Greenberg's attorney. said. "rt11 applyto any-author who ownsthe copyright in hiswork.'!

NGSexecutive vice presidentTerrenceAdamson saidhe was "surprisedand disappointed" by the
court'saction. "This is an important decision that bas a lot of implications for a lot ofthings quite
apartfromNational Geographic." Adamson saidNOSis considering appealoptions inclUding asking
the 11thCircuitto reconsiderthe caseand going to the SupremeCourt.

"TheSocietycontended aU along that the onlything it bad done is just reprinta bunch ofold
magazines,"Davis commented. "lfthat's all theywould havedone, they would have prevailed.The
11thCircuitsaidit was much more than that."

March Z7t ZOOI

In rejectingNGS'sargumentsthat the CD_ROM's were revisions, Judge StanleyF. Birch, Jr., writing'
for the appeals panel, said, "(I)n layman'sterms, the instant product is innosense a 'revision".

The panelreferredto tbe legislativecommentarywhichsaid, "Ihe basic presumptionof'sectlcn 201(c)
is fullyconsistent withpresent law and practice, and representsa fair balancingof equities. At the
same time,the last clause ofthe subsection. under which the privilegeofrepublishing the contribution
under certainlimited circumstanceswould be presumed,is an essential Counterpart of the basic
presumption. Under the language oftbis clause a publishing companycould reprint a contribution"
from one issue in a later issue of its magazine,and could reprintan articlefrom a 1980 edition of'an
encyclopedia in a 1990 revisionofit, the publishercould not revisethe contributionitselfor incIudeit
in a new anthology or an entirelydifferent magazineor other collectivework."

http://www.pickphoto.comlssolstorieslstJ89.htm 3127/0 I

Section2Ql(c)is entitled "Contributionsto CollectiveWorks",Tt provides: CopYright in each separate
contribution to a collectivework is distinct from copyrightin the collectivework as a whole, and vests
initially in the author of the. contribution. In the absenceof an expresstransferofthecopyrighf. or at
any rightsunder it, the owner ofcopyright in the collectivework is presumedto have acquired only
the privilege of'reproducing and distributing the contributionas part oftbat particuJ8J; collectivework,
anyrevision of that collective work,and any later collectivework in the sameseries.
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The U,S. DistrictCourt ofAppealsin Atlantahas ruled that NationalGeographicSociety(NGS) made
unauthorized use ofphotographerJerry Greenberg's copyrighted photographsin their "108Years of
NationalGeographicon CD-ROM"(108 Years), andthat suchcopyright infringement "is not excused
bythe privilege afforded the Societyunder 20t(c)" of the copyright law.

NGS had claimed that their copyrightin the original issuesof the Magazine in whichthe photographs
appearedgave them the right to use the pictures in (108 Years)withoutadditional compensation to
the creators. TheFederalDistrict Court ofthe SouthernDistrictofFloridahadgrantedNGS'smotion
for summary judgment and held that the "allegedly infringing workwasa revision ofa priorcollective
work and fell within the defendants'privilege under20l(c). II The appeals court reversedthe lower
court finding that (J08 Years)was a new collective work, not arevision. and that this newwork fell
beyondthe scope of201(c).

Theappellate ruling"establishes brandnew lawthat had not existedbefore,II NormanDavis,
Greenberg's attorney, said. "It11 applyto anyauthor who owns the copyright in hiswork."

NGS executive vice presidentTerrence Adamsonsaidhe was "surprised and disappointed" bythe
court's action, "This is an importantdecisionthat hasa lot Ofimplications for a lot ofthingsquite
apart from NationalGeographic. II AdamsonsaidNGS is considering appealoptions including- asking
the 11th Circuitto reconsiderthe case and goingto the SupremeCourt.

Alsothe creationofthe introductorysequenceusingone of Greenberg's images clearlyviolated these
exclusive rightsunder 106(2).uManifestly, this Sequence,an animated, transforming selection and
arrangement of preexisting copyrightedphotographsconstitutes at once a compilation, collective
work, and, with referenceto the Greenbergphotograph, a derivative work."

The court found that UIn the context ofthis case, Greenbergis 'the author ofthe contribution' (here
each photographina contribution) and the Societyis 'the owner ofcopyright in the collective
work' (herethe Magazine). Note that the statute grants to the Society 'only[a] privilege,' not a right.
Thusthe statute'slanguagecontrasts the contributor's 'copyright'and'anyrights under it' withthe
publisher's 'privilege. I This is an importantdistinctionthat militatesin favor of narrowlyconstruing the
publisher's privilege whenbalancing it against the constitutionally-secured rightsofthe
author!contributor.H

The appeals court ordered U.S. District Judge loan Lenard in Miamito enter a judgmenton the
copyrightclaimsin favor of Greenbergand to provideinjunctiverelief.In addition, it foundGreenberg
the prevailing party was entitled to attorneys' fees under the CopyrightAct. The panelurgedJudge
Lenard "to consideralternatives. suchas mandatory licensefees. in lieuof foreclosing the public's
computer-aided access to this educationaland entertainingwork."

It is importantto note that in this case Greenberg had very clear letters of assignment and had his
copyrightsregisteredprior to the infringement Thus, the case hasmajor differences from the "Tasini"
decisionwhich dealswith authors rights when there were no written agreements and no registration of
the cop)'rights prior to infiingcment.

"The Societycontended all along that the only thingit had done is just reprinta bunchof old
magazines," Daviscommented. "If that's all theywould havedone, theywould have prevailed. The
l Ith Circuitsaid it was much more than that."

Section201(c)is entitled "Contributions to Collective Works". It provides: Copyrightin each separate
contribution to a collectivework is distinctfromcopyrightin the collective work as a whole, andvests
initially in the author ofthecontribution.In the absenceof an expresstransferofthe copyrightor of
anyrightsunderit. the owner ofcopyrightin the collectivework ispresumedto haveacquiredonly
the privilege of reproducingand distributingthe contributionas part ofthat particularcollective work,
anyrevision oftbat collectivework, and any later collective work in the same series.

In rejecting NGS's argumentsthat the CD_ROM'swere revisions, Judge StanleyF. Birch,Jr., writing r

for the appeals panel. said, "(1)n layman'sterms, the instant product is in no sense a 'revision".

The panelreferred to the legislativecommentarywhichsaid, "Fhe basicpresumptionofsection201(c)
is fullyconsistent with present law and practice,and representsa fairbalancing ofequities. At the
sametime,the Jast clause ofthe subsection,underwhichthe privilege of republishing the contribution
undercertainlimited circumstanceswould be presumed. is an essential counterpart of thebasic
presumption. Under the languageofthis clausea publishing companycould reprint a contribution
fromone issuein a later issue of its magazine, and could reprint an articlefrom a 1980editionofan
encyclopedia in a 1990 revisionof it, the publisher could not revisethe contributionitselfor includeit
in a new anthology or an entirelydifferentmagazine or other collective work.II
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Attached is what Nancy Wolff of PACA had to say about the case.

PACA LEGAL UPDATE: 11th Circuit holds NGS liable for copyright
infringement
of photographs used in CD-ROM "The Complete National Geographic" by
Nancy
Wolff, PACA Counsel, Wolff & Godin, LLP

Freelance photographer Jerry Greenberg sued the National Geographic
Society
and National Geographic Enterprises (collectively "NGS") in the Federal
District Court of the Southern District of Florida for infringing the
copyright in four of his photographs included in the thirty volume set
of
CD-ROMs, "The Complete National Geographic". One image was used in an
introductory moving cover sequence of 10 covers while the others were
within the digitally reproduced magazines.

The lower court dismissed Greenberg's action on summary judgment in
favor
of the NGS finding that the CD-ROM was a "revision" of a prior
collective

work that the NGS was entitled to publish under the copyright it owned
in

the original magazines as a collective work. (Summary judgment means
that

there is no factual dispute for trial and the court can decide just
based

3/26/01 America Online: Lulukiku Page 1



on the law). On appeal to the 11th Circuit ,(the Appellate Division for
Florida), the court held that the CD-RaM's were not revisions but new
works
that fell outside the scope of the magazines copyright in the collective
work.

The individual magazines are considered "collective" works under the
Copyright Act and are defined as "a work in which a number of
contributions, constituting separate and independent works in themselves

are assembled into a collective whole." The individual photographs are

works of authorship in which the photographer owns a separate copyright.
As
copyright owner, Greenberg owned the exclusive right to reproduce the
photographs, distribute them, create derivative works, and to publicly
display and transmit the works.

The creation and distribution of the CD-ROM of back magazines in digital

form, and the creation of the introductory sequence clearly violated
these
exclusive rights. However, the NGS relied on Section 201 (c) of the
Copyright Act in contending that it is privileged to use the
photographs.

Section 201(c) is entitled "Contributions to Collective Works". It
provides: Copyright in each separate contribution to a collective work
is
distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absence of an
express
transfer of the copyright or of any rights under it, the owner of
copyright
in the collective work is presumed to have acquired only the privilege
of

reproducing and distributing the contribution as part of that particular

collective work, any revision of that collective work, and any later
collective work in the same series.

3/26/01 America Online: Lulukiku Page 2



Greenberg owned the copyright in the photographs. The NGS owned the
copyright in the magazine edition each photograph was first published
in.
NGS argued that the 30 volume set was a compendium of back issues and
therefore it was allowed to use the photographs because this compendium
was
simply a revision of the earlier works.

The court disagreed and stated: "(I)n layman's terms, the instant
product
is in no sense a "revision". Using common sense copyright analysis, the

court concluded that NGS in collaboration with Mindscape (the software
company) created a new product.

Looking at the opening sequence in which one of Greenberg's photographs
was
used to create a moving visual sequence, the court found that this use
of
the photograph also violated Greenberg's exclusive right to create a
derivative work. It refused to find, as NGS suggested, that this use was

"fair use", even though the Complete National Geographic may serve an
educational purpose. The sale of the work was for profit and the
inclusion
in the sequence was found to diminish the photographer's opportunity to
license the photograph to other potential users. Neither did the court
find
that the use was de minimus (too small to rise to the level of
infringement).

The court directed judgment on these copyright claims in favor of
Greenberg. In addition, it found Greenberg the prevailing party and
entitled to attorneys' fees under the Copyright Act. The court directed
that the court below ascertain damages, attorneys' fees, and any
injunctive
relief, and urged that the court consider alternatives to an injunction
such as mandatory licensing fees, in lieu of preventing the public
access
to this work.

3/26/01 America Oniine : Lulukiku Page 3



m. CONCLUSION

We conclude that the unauthorized use of the Greenberg photographs in tht:

CNC compiled and authored by the Society constitutes copyright infringement that

is not excused by the privilege afforded the Society under § 201(c). We also find

that lhe unauthorized use of Greenberg's diver photograph in the d~vati.veand

collective work; the Sequence, compiled by the Society, constitutes copyright

infringelm:nl. il.'l'll1lhat Ull~ proITered de minimis usc defense :U> without merit, Upon

remand, the court below is directed to enter judgment on these copyright claims jn

favor ofGreenbcrg. COUIlJ:ie::l furlhc i1pp\:llantshould submit Itsdocumented claims

for attorneys fees relative to this appeal to thedistrict court for review and approval.

We find the appellant to be the prevailing party on this appeal and, therefore, is

cmtitled to <III. award ofcosts and attorneys fees. Upon rcrmmd, the district court

shoUld ascertain the amount of damages and attomeys fees that are due as well as

any injunctive:: relief Illiil may be appropriate. III assessing the appropriateness of

injuuctivo relief, we urge the cowt to consider alternatives, such as mandatory

license fees, in lieu offoreclosing the public's computer-aided access to this

educational and entertaining work, .

REVERSED and. REMANDED.

"
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mon sense analysis brought it
to the conclusion that the CD
collection is "a new product ...
in a new medium for a new
market that far transcends any
privilege" of revision or repro­
duction by publishers.

Davis. described Greenberg
as ecstatic and elated with the
legal victory.

"He lives in very modest cir­
cumstances, and he and his
wife have a small publishing
business," Davis said. "They
took this on their own as a mat­
ter of principle and took on a
very, very large enterprise with
very substantial resources."

The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney's fees.

The panel suggested Green­
berg be awarded "mandatory
.Iicense fees" instead of "fore­
closing the public's computer­
aided access to this educational
and entertaining work" .

Adamson said the Society is
considering appeal options,
including asking the lith Circuit
to reconsider the case and
going to the Supreme Court.

to tailor new contracts to care- .
fully address republication
rights, but "looking backward is
the problem."

Greenberg's four photo
assignments With the magazine
date back to 1962, and the col­
lection of 30 CD-ROMs called
The Complete National Geo­
graphic includes every issue of
the magazine from 1888 to 1996
in digital format.

A 25-second opening
sequence in the series features
10 magazine covers that blend
from one to the next. One
image is a Greenberg picture of
a diver taken in 1961. .

"The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines," said Davis. "If
that's all they would have done,
they would have prevailed. The
11th Circuit said it was much
more than that"

The court found that a com-

A lawyer blamed international

The suit against National Geographic
raises questions about republication
rights using new technology.

author who owns the copyright
in his work."

Terrence Adamson, the
National Geographic Society's
executive vice president, said
he was "surprised and disap­
pointed" by the court's action.
"This is an important decision
that has a lot of implications for
a lot of things quite apart from
National Geographic."

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
work in electronic databases.

Most large publishers have
made the purchase. of elec­
tronic rights, including use on
the Internet, a standard part of

.contracts with freelancers,
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

BYCATHERINE WILSON

A federal appeals court has
ruled that the National Geo­
graphic Society made unautho­
rized use of pictures copy­
righted by a photographer from
South Miami in a CD-ROM ver­
sion of back issues of its flag­
ship magazine.
,~ The precedent-setting deci­
sion Thursday by the 11th U.S.
District Court of Appeals in
Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag­
azine Publishers of America.

The lawsuit brought by free­
lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court

The appellate ruling "estab­
lishes brand new law that had
not .existed before," Norman
Davis, Greenberg's attorney,
~aid Friday. "It'll apply to any

Associated Press
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The suit against National Geographic
raises questions about republication
rights using new technology.

BYCATHERINE WILSON
Associated Press

A federal appeals court has
ruled that the National Geo­
graphic Society made unautho­
rized use of pictures copy­
righted by a photographer from

, South Miami in a CD-ROM ver­
sion of back issues of its flag­
ship magazine.
" The precedent-setting deci­
sion Thursday by the llth U.S.
District Court of Appeals in
Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag­
azine Publishers of America.

The lawsuit brought by free­
lance photographer [erry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

The appellate ruling "estab­
lishes brand new law that had
not existed before," Norman
Davis, Greenberg's attorney,
said Friday. "It'll apply to any

author who owns the copyright
in his work."

Terrence Adamson, the
National Geographic Society's
executive vice president, said
he was "surprised and disap­
pointed" by the' court's action.
"This is an important decision
that has a lot of implicationsfor
a lot of things quite apart from
National Geographic."

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
work in electronic databases.

Most large publishers have
made the purchase of elec­
tronic rights, including use on
the Internet, a standard part of
contracts with' freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

to tailor new contracts to care­
fully address republication
rights, but "looking backward is
the problem."

Greenberg's four photo
assignments with the magazine
date back to 1962, and the col­
lection of 30 CD-ROMs called
The Complete National Geo­
graphic includes every issue of
the magazine from 1888 to 1996
in digital format.

A 25-second opening
sequence in'the series features
10 magazine covers that blend
from one to the next. One
image is a Greenberg picture of
a diver taken in 1961.

"The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines," said Davis. ulf
that's.all they would have done,
they would have prevailed. The .
11th Circuit said it was much
more than that."

The court round that a com-

man sense analysis brought it
to the conclusion that the CD
collection is "a new product ...
in a new medium for a new
market that far transcends any
privilege" of revision or.repro­
duction by publishers.

Davis described Greenberg
as ecstatic and elated with the
legal victory.

"He lives in very modest cir-
cumstances, and he and his

"wife have a small publishing
business," Davis said. "They
took this on their own as a mat­
ter of principle and took on a
very, very large enterprise with
very substantial resources."

The appeals court ordered
U.S. Dis"trict Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney's fees.

The panel suggested Green­
berg be awarded "mandatory
license fees" instead of "fore­
closing the public's computer­
aided access to this educational
and entertail1ing work."

Adamson said the Society is
considering appeal options,
including asking the 11th Circuit
to reconsider the case and
going to the Supreme Court,




