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Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of

underwater photographers Jerry and Idaz Greenberg when they used the Greenberg's copyrighted

images as reference materials for two projects without permission or compensation, The case was
-heard in Federal Court in the Southern District of Florida in Mizmi,

The case has been referred to Megistrate Judge William C. Turnoff for the purpases of holding a
seitlement conference to determing the amount National Geographic will be required to pay to the
Greenberps. oo

This {s the first time National Geographic has been found guiity of copyright infiingement of a
-photographer's work. The case may open the door for legal action by other photogrophers against the
Society, . : .
In a review of the facts of the case it was shown that Watter Cutler, the work-for-hire illustrator hired
by the Society to produge illustrations for an educational GeoPack project, improperly used books

* produced by the Greenbergs as reference for his illustrations,

* On his working drawings Cutler noted the page references teferring to the photographs he had copied

s0 the Society editors could verify that-the illnstrations were ageurgte, This clearly laid the
responsibility on the Society editors because they were fully aware of what had baen done and were
responsible to obtain proper permissions and deal with compensation issues.”

Cutler's illustrations &lso met the test of.“substa.miﬁl similarity" according to Judge Lenard. The
Graenbergs bad produced ovedays from their books that clearly showed the filustrations were aimost
cxact matches of the Greenberg's photos. |

“In challenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National

Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and “that even if these images reflect copyrighied material, this use constitutes "fair use",

fudge Lenard found that the illustrations "jmproperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts."

The court took into consideration the four nonexclusive factors to be considered when determining
whether the fair use doctring applies and concluded, "that neither the GeoPack prodact nor the lason
Project poster qualify as fuir use.” o

The four factors are:

1 - the purpose and character of the use, including whether such use is of 2 commercial nature
or is for nonprofit educational purposes; - L .

2 - the'nature of the copyrighted work; . . .

3 - the amount and gubstantiality of the portion used in refation to the copyrighted work as a

Page 1 of 2

MLRARTIL GUILL 1 UE COP YKIGHT INERINGEMENT

Page2of2

whole; and . .
4 - the effect of the use upon the potential market for or value of the copyrighted work,

The courts detailed presentation of the facts related to cach of these points should be useful to others
faced with a “fair use” claim by any organization, and particularly National Geographic,

Counts three and four i the Greenberg's case are not 1 part of'this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geogtaphic on CD-ROM". Earlier

in the preceedings lawyers for National Geographic argued that these two counts should »° be
considered based on the “Tasini* decision. o :

On this point the judge agreed with National Geographic and the arguménts for the use of the

Greenberg's jmages in that project wers not heard. The Greenbergs have the option to appeal that
decision of the judge, : )

Oral arg‘uménts f‘gr the appeal of the "Tasini" decision have been heard in the New York Appeals
court and all parties ar presently waiting for the Jjudge's raling in that case. The results of that case
could affect the Greenbergs ultimate decision.
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Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
_binderwater photographers Jerry and Idaz Greenberg whei they used the Greenberg's copyrighted
images s reference materials for two projects without permission or compensation, The case was
-heard in Federa) Court in the Southern District of Florida in Mizmi, }
The case has been refarred fo Magistrate Judge Willizm C, Turnoff for the purposes of holding a
settferment conference to determine the amount National Geographic will be required to pay to the -
Greenbergs. ) . . :

“This is the first time National Geographic hias been found guilty of copyright infringement of'a

-photographers work, The case may epen th door for Jegal action by other photopraphers against the -
Society. . S o . .
Ina 'r’éﬁ ew of the facts of the case 1t was shown that Watter Cutler, the work-for-hire il ustrator hired
by the Society to produce illustrations for an educational GeoPack project, improperly used books

"+ produced by the Greeribergs as reference for his iltustrations.

- On his w:drki_:ig dféﬁings Cuiie‘r,nqted'ﬂlé page references referring to the photdgraphs he had copied
. 0 the Society editors could verify that the illustrations were accurate. This clearly laid the
tesponsibility on the Society editors because they were fully aware of what had been done and were

responsible 1o ebtain proper permissions and deal with compensation issues,”

Cutler's illustrations zlso miet the test of "substantial similarity" according te Judge Lenard. The
Greenbergs had produced overiays from their books that clearly showed the filustrations were almost

exact matches of the Greenberg's photos.

“In chul]cngjng the Gireenbergs' m_otio'h for Su.fnma.ry' J udgemeﬁt on Liability, lawyers for Netional -
Geographic Society argued that the newly created illustration did not vialate the Greenbergs' .
copyright, and "that even if these images reflect copyrighted material, this use constitues "fair use™,

Judge Lenard found that u’;é.- illustrations "improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts,*

The court took into consideration the four nonexclusive factots to be considered when determining
whether the fair use dogtrine applies and concluded, “that neitfier the GeoPack prodict nor the Jason
Project poster qualify as fair nse.” S '

The four factors are:
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whole; and _ .
4 - the effiect of the use upon the potential market for or value of the copyrighted work.

The courts detailed presentation of the facts related to cach of these paints should be usefil to others
faced with & “fair use” claim by any organization, and particularly Natiozal Geographic,

Counts three and four in the Greenberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geographic on CD-ROM". Earlicr
in the progeedings lawyers for Netional Geographic argued that these two counts should = be
considered based on the "Tasini” decision. L :

On this point the judge egreed with Nationel Geoyraphic and the arguments for the use of the
Greenberg's images in that project wers not heard. The Greenbergs have the option to appeal that
decision of the judge. S .

Oral argurﬁenm for the appeal of the *Tasini” decision have been heard in the New York Appeals
court and all parties are presently waiting for the judge's ruling in that case. The results of that case
oould affect the Greenbergs ultimate decision, :
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GREENBERG WINS AGAINST NATIONAL GEOGRAPHIC

Story 389

GREENBERG WINS AGAINST NATIONAL GEOGRAPHIC -

Maich 27, 2001

The U.S. District Court of Appeals in Atlanta hss ruled that National Geographic Society (NGS) made
unauthorized use of photographer Jerry Greenberg's copyrighted photographs in their " 108 Years of
National Geographic on CD-ROM" (108 Years), and that such copyright infringement "is not excused -
by the privilege afforded the Society under 201(c)" of the copyright law. ) .

NGS had claimed that their copyright in the original issues of the Magazine in which the photographs
appeared gave them the right to use the pictures in (108 Years) without additional compensation to
the creators. The Federa] District Court of the Southern District of Florida had granted NGS's motion
for summary judgment and held that the "sllegedly infringing work was 3 revision of a prior collective
work and fell within the defendants' privifege under 201{c)." The appesls court reversed the lower
court finding that (108 Years) was a new coflective work, not 4 revision, and that this new work fefl
beyond the scope of 201(c). ‘

The app.cllatc rufing “establishes brand new law that had not existed before," Norman Davis,
Greenberg's attomey, said. "Il apply to any author who owns the copyright in his work"

NGS executive vice president Terrence Adamson said he was *surprised and diszppointed” by the -
court's action. "This is an imporiant decision that has a lof of implications for a lot of things quite

apart from National Geographic.” Adamson saif NGS is considering appeal options including asking
the 11th Circuit to reconsider the case and going to the Supremie Court. : ‘ '

"The Society contended alf along that the only thing it fad done is just reprint a bunch of old ;
magazines,” Davis coromenied. "If that's all they would have done, they would have prevailed. The : :
11th Cireuit said it was much more than that.” o

Section 201{(c) is entitled "Contributions to Collective Warks", Tt provides: Copyright in each separate
contribution to & coflective work is distinct from copyright in the collective work as 2 whole, and vests

- initially in the author of the contribution. In the absence of an express transfer of the copyright or of
any rights under it, the owner of copytight in the collective work is presumed o have acquired only
the privilege of reproducing and distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work in the same series.

In reje;cting NGS's arguments that the CD_ROM's were revisions, Judge Stanley F. Birch, Jr., writing /
for the appeals panel, said, "([)n layman's terms, the instant product is in no sense a revision™,

The panel referred to the legislative commentzry which said, “The basic presumption of section 201(c)
is fully consistent with present law and practice, and represents & fair balancing of equities. At the -
same time, the Jast clause of the subsection, under which the privilege of republishing the contribution
under certain limited circumstances would be presumed, is an essential counterpart of the basic
presumption, Under the language of this clause 1 publishing company could reprint a contribution
from one issue in 8 Iater issue of its magazine, and could reprint an article from 2 1980 edition of en
encyclopedia in a 1990 revision of it, the publisher could not revise the contribution jtself or include it
In & new anthology or an entirely different magazine or other coilective work."
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Also the creation of the introductory sequence using one of Greenberg's images clearly violated these
exclusive rights undex: 106(2), "Menifestly, this Sequence, an animated, transforming selection angd
arrangement of preexisting copyrighted photographs constitutes at once a compilation, collective
work, and, with reference to the Greenberg photograph, a derivative work " -

The court found that *Tn the context of this case, Greenberg is 'the author of the contribution' (here
each photograph in a contribution) and the Society is ‘the owner of copyright in the collective

work' (here the Magazine). Note that the statuts grants to the Society ‘only [a] privilege,' not & right,
Thus the statute's language conirasts the contributor's ‘copyright' and 'any fights under it' with the
pub!!_sher‘s ‘privilege.” This is ant importasnt distinction that mititates In favor of narowdy construing the
publisher's privilege when balancing it against the constitutionally-secured rights of the i
author/contributor.” : . '

The appeals court ordered U.S. District Judge Yoan Lenard in Miami fo enter a judgment on the
copyright claims in faver of Greenberg and to provide injunctive relief, In addition, it found Greenberg
the preveiling party was entitled to aitorneys' fees uader the Copyright Act. The panel urged Judge
Lenard "to.consider altematives, such as mandatory license fees, in ieu of foreclosing the public's
computer-aided access to this educational and entertaining work."

It is important to note that in this case Greenberg had very clear letters of assignment and had his

;-OP_Y{ishts ;c%ﬁ:;ed pn';r to }:he infringement. Thus, the case has major differences from the "Tasin*
ecision whic; s with authors rights when there were no written a ' istrati

the copyrights peie (o Infingemment itten greements and no registration of
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March 27, 2001

The U.8. District Court of Appeals in Atlants has ruled that National Geographic Society (NGS) made
unauthorized use of photographer Jerry Greenberg's copyrighted photographs in their "108 Years of
National Geographic on CD-ROM" (108 Years), and that such copyright infringement "is not excused
by the privilege afforded the Society under 201(¢c)" of the copyright law.

I
i
I
i
NGS had claimed that their copyright in the original issues of the Magazine in which the photographs '
appeared gave them the right to use the pictures in (108 Years) without additional compensstion to i
the creators. The Federal District Court of the Southern District of Flerida had granted NGS's motion
for summary judgment and held that the “allegedly infringing work was a revision of a prior collective
work and felf within the defendants' privilege under 201(c)." The appeals court reversed the lower
court finding that (108 Years) was a new coflective work, ot 4 revision, and that this new work fell
beyond the scope of 201(c).

The appellate ruling "establishes brand new law that had not existed before," Norman Davis,
Greenberg's attorney, said, "It apply to any author who owns the copyright in his work "

NGS executive vice president Terrence Adarmson said he was Psurprised and disappointed” by the
court's action. "This is an important decision that has a lot of implications for a lot of things quite
apart from National Geographic." Adamson said NGS is considering appeal options including asking i
the 11th Circuit to reconsider the case and going to the Supreme Court. ‘

"The Society contended zlt along that the only thing it had done is just reprint a bunch of old
magazines," Davis commented, "If that's all they would have done, they would have prevailed. The
1 1th Cireuit said it was much more than that,"

Section 201(c) is entitled “Contributions to Collective Works", Tt provides: Copyright in each separate
contribution to & collective work Is distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absenice of an express transfer of the copyright or of
any rights under i, the owner of copyright in the collective work is presumed to have acquired only
the privilege of reproducing and distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work in the same series.

In rejecting NGS's arguments that the CD_ROM's were revisions, Judge Staniey F. Birch, Jr., writing *
for the appeals panel, said, “(I)n layman's terms, the instant product is in no sense a ‘revision™.

The pane! referted to the legislative commentary which said, "The basic presumption of section 201(e)
is fully consistent with present law and practice, and represents e fair balancing of equities. At the -
same time, the last clause of the subsection, under which the privilege of republishing the contribution
under ¢ertain limited circumstances would be presumed, is an essential counterpart of the basic
presumption. Under the language of this clause a publishing compeny could reprint a contribution
from one issue in a later issue of its magazine, and could reprint an article from & 1980 edition of an
encyclopedia in & 1990 revision of it, the publisher could not revise the contribution itself or include it
int & new anthology or an entirely different magazine or other collective work."
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Also the creation of the introductory sequence usin f i . i

he cr y g one of Greenberg's images clearly violated these
exclusive rights under 106(2). "Manifestly, this Sequence, an animated, transforming selection and
arangement of preexisting copyrighted photographs constitutes at once a compilation, collective
work, and, with reference to the Greenberg photograph, a derivative work."

The court found that "In the context of this case, Greenberg is 'the author of the contribution’ (here
each photograph in & contribution) and the Society is 'the owner of copyright in the collective

work' (here the Magazine). Note that the statute grants to the Society ‘only [a] privilege,' not a right,
Thp§ the statuie’s language contrasts the contributor's ‘copyright’ dnd ‘sny rights under i’ with the
publisher's ‘privilege.' This is an important distinction that mititates in favor of namowly construing the
publisher's privilege when balancing it against the constitutionally-secured rights of the
author/contributor.” : '

The appeals cowrt ordered U.S. District Judge Joan Lenard in Miami to enter a judgment on the
copyright claims In favor of Greenberg and to provide injunctive relief. In addition, it found Greenberg
the prevailing party was entitled to attorneys' fees under the Copyright Act. The panel urged Tudge
Lenard "to consider alternatives, such as mandatory license fees, in lieu of foreclosing the public's
computer-sided access to this educational and entertaining work."

It is important to note that in this case Greenbery hed very clear letters of assignment and had his
copyrights regisiered prior to the infiingement. Thus, the case has major differences from the "Tasini"

decision which deals with authors righits when there were no writfen agreements and no registrati
the copyrights prior to infringement. . ? regitration of
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Subj: Jerry's case as reported by PACA

Date: Monday, March 26, 2001 11:41:17 AM
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freepress @ wpfc.org, larry@mindenpictures.com

Attached is what Nancy Wolff of PACA had to say about the case.

PACA LEGAL UPDATE: 11th Circuit holds NGS liable for copyright
infringement

of photographs used in CD-ROM "The Complete National Geographic" by
Nancy

Wolff, PACA Counsel, Wolff & Godin, LLP

Freelance photographer Jerry Greenberg sued the National Geographic
Society

and National Geographic Enterprises (collectively "NGS") in the Federal
District Court of the Southern District of Florida for infringing the
copyright in four of his photographs included in the thirty volume set
of

CD-ROMs, "The Complete National Geographic". One image was used in an
introductory moving cover sequence of 10 covers while the others ware
within the digitally reproduced magazines.

The lower court dismissed Greenberg's action on summary judgment in
favor

of the NGS finding that the CD-ROM was a "revision" of a prior
collective

work that the NGS was entitled to publish under the copyright it owned
in

the original magazines as a coliective work. (Summary judgment means
that

there is no factual dispute for trial and the court can decide just
based
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on the law). On appeal to the 11th Circuit ,(the Appellate Division for
Florida), the court held that the CD-ROM's were not revisions but new
works

that fell outside the scope of the magazines copyright in the collective
work.

The individual magazines are considered "collective" works under the
Copyright Act and are defined as "a work in which a number of
contributions, constituting separate and independent works in themselves

are assembled into a collective whole." The individual photographs are

works of authorship in which the photographer owns a separate copyright.
As

copyright owner, Greenberg owned the exclusive right to reproduce the
photographs, distribute them, create derivative works, and to publicly
display and transmit the works.

The creation and distribution of the CD-ROM of back magazines in digital

form, and the creation of the introductory sequence clearly violated
these

exclusive rights. However, the NGS relied on Section 201(c) of the
Copyright Act in contending that it is privileged to use the
photographs.

Section 201(c) is entitled "Contributions to Collective Works". It
provides: Copyright in each separate contribution to a collective work
is '
distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absence of an
express

transfer of the copyright or of any rights under it, the owner of
copyright

in the collective work is presumed to have acquired only the privilege
of

reproducing and distributing the contribution as part of that particular

collective work, any revision of that collective work, and any later
collective work in the same series.
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Greenberg owned the copyright in the photographs. The NGS owned the
copyright in the magazine edition each photograph was first published

In.

NGS argued that the 30 volume set was a compendium of back issues and
therefore it was allowed to use the photographs because this compendium
was

simply a revision of the earlier works.

The court disagreed and stated: "{I)n layman's terms, the instant

product
is in no sense a "revision". Using common sense copyright analysis, the

court concluded that NGS in collaboration with Mindscape (the software
company) created a new product.

Looking at the opening sequence in which one of Greenberg's photographs
was

used to create a moving visual sequence, the court found that this use
of '

the photograph also violated Greenberg's exclusive right to create a
derivative work. It refused to find, as NGS suggested, that this use was

“fair use”, even though the Complete National Geographic may serve an
educational purpose. The sale of the work was for profit and the
inclusion

in the sequence was found to diminish the photographer's opportunity to
license the photograph to other potential users. Neither did the. court
find '

that the use was de minimus (too small to rise to the level of
infringement).

The court directed judgment on these copyright claims in favor of
Greenberg. In addition, it found Greenberg the prevailing party and
entitled to attorneys' fees under the Copyright Act. The court directed
that the court below ascertain damages, attorneys' fees, and any
injunctive

relief, and urged that the court consider alternatives to an injunction

such as mandatory licensing fees, in lieu of preventing the public
access

to this work.
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101, CONCLUSION_-
We conclude thaf the unamthorized use of the Greenberg photographs -i;n the
CNG compiled and authored by the Society constitutes copyright infringement that -
is..nct éxcus'ed by the privilege afforded the Society under § 201(c). We also find
(hat (he wauthorized use of Greenberg’s diver photograph in the derivative énd
collective work, the Sequence, compiled by the Society, constitutes copyright
infringement, and that e profTered de mminiis use defense is wathout merit. Upon

rernand, the court below is directed to enter judgrnent on these copyright claims in

favor of Greenberg, Counsel for (he uppellant should submit its documented claims

for attorneys fees relative to this appeal to the district court for review and approval.

We find the appellant to be the prevailing party on this appeal and, therefore, is

“entitled to an award of costs and attornoys fees. Upon remand, the district court

should aécerta:in the amount of dainages and attorneys fees that are due as well as
any inj un.c:ﬁvu rolief tul 1y be appropeiate. In assessing the appropriatencss of
injunctive relief, we urge the court to consider altermatives, such as mand#tory
Hicense fees, in lieu of foreclosing the public’s computer-aided access to tﬁis
educational and entertaining work.

REVERSED and REMANDED,
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BY CATHERINE WILSON
" Associated Press

A federal appeals court has

* ruled that the National Geo- .

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine. '

" The precedent-setting deci-
sion Thursday by the 11th U.S.

District Court of Appeals in

- Atlanta pitted authors against
the magazine, which had the

support of Time Warner, The

New York Times and the Mag-
azine Publishers of America,
The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
raises questions. that are
debated in the industry about
republication rights using new
technology. It also parallels a

copyright infringement case to

be argued next week before the
U.S. Supreme Court,

. The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,
said Friday. “It'll apply to any.

The su:t agamst National Geographic
raises quest:ons about republlcatlon
rights using new technology

author Who owns the copynght
in his wor

Terrence Adamson, the
National Geographlc Society’s

executive vice president, said -

he was “surprised and disap-

pointed” by the court’s action.”

“This is an important decision
that has a lot of implications for

a lot of things quite apart from.

National Geographic.”

In the Supreme Court case
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance

writers before putting their

work in electronic databases.

Most large publishers have -

made the purchase. of elec-
tronic rights, including use on
the Internet, a standard part of

‘contracts with freelancérs.

Typically, they do not provxde
extra compensation for the
electronic rights.

Davis expects media owners

to tailor new contracts to care-
" fully address republication

rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-

lection of 30 CD-ROMSs called .
The Complete National Geo- -
.graphic includes every issue of

the magazine from 1888 to 1996
in digital format.

A 25- second'- opening

sequence in the series features

10 magazine covers that blend
from one to the next. One

~imageis a Greenberg picture of

a diver taken in 1961,

“The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines,” said Davis. “If
that’s all they would have done,
they would have prevailed. The
11th Cir
more than that.” B

The court found that a com-

cuit said it was much

Court rules against magazme

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product . .
in a new medium for a new
market that far transcends any
privilege” of revision or repro-.
duction by publishers.
Davis described Greenberg
as ecstatic and elated with the
legal victory. ‘

“He lives in very modest cir- -
cumstances, and he and his -
wife have a small publishing
‘business,” Davis said. “They

took this on their own as a mat-
ter of principle and took on a
very, very large enterprise with
very substantial resources.”

The appeals court ordered
U.S. District Judge Joan Lenard
in Mjami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-

aided access to this educational

and entertaining work.” -
Adamson said the Society is
considering appeal options,
including asking the 1th Circuit
to reconsider the case and
going to the Supreme Court.
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changed its name to Mayor”

Getz's resignation isn't §
longstanding deal to operaty
Ciub, Wal-WMart Stores warg
Sunrise company with just t}
upscale jewelry stores. Sam
the company’s revenue in 18
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BY CATHERINE WILSON -
Assoclated Press

A tedera}. appeals court has

ruled that the National Geo-'

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from

L South Miami in a CD-ROM ver-

~ sion of back i issues of its ﬂag-

I sh;p magazine.

i  The precedent—settmg deci-
sion Thursday by the 11th U.S.

| District Court of Appeals in

Atlanta pitted authors against -

the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America,
The lawsuit brought by free-
lance photographer Jerry
Greenbe*g of South Miami
| raises questions that are
" debated in the 1ndustry about
republication rights using new

technology. It also parallels a -
copyright infringement case to’

. be argued next week before the
.- U.S. Supreme Court.
i The appellate ruling “estab-

lishes brand new law that had
. not existed before,” Norman

Davis, Greenberg’s attorney,
- said Friday. “1t’'ll dppIy to any

~The suit adamst National Geographlc
_ralses questlons about repubhcatlon

rlghts usmg new technology

author who owns the copynght
in his work,”
Terrence Adamson

pomted" by the' court’s action.
“This is an important decision

that has a lot of implications for.

a lot of things quite apart from

‘National Geographic.” :
In the Supreme Court case,

justices will review a decision
mvolvmg The New York Times
that requ;res publishers to get

permission from freelance
writers before putting their
~work in electronic databases.

"“Most large publishers have
made the purchase of elec-
tronic rights, including use on

the Internet, a standard part of

contracts with' freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

" Davis expects media owners

the -
National Geogr.aphm Society’s’
- executive vice president, said
- he was “surprised and disap-

‘to taﬂor new contracts to care-

fully address republication
rights, but “looking backward is
the problern.”

. Greenberg’s . four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMs called

The Complete National Geo~

graphic includes every issue of
the magazine from 1888 to 1996

in digital format.

A  25-second - opening
sequence in the series features
10 magazine covers that blend

from one to.the next. One

image is a Greenberg picture of
a diver taken in 1961

" "“The society contended all
along that the only thing it had

done is just reprint a bunch of

old magazines,” said Davis. “If
that’s.all they would have done,
they would have prevailed. The
11th Circuit said it was much
more than that.”

The court found that a com-

Court rules against agazme

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ..

~in a new medium for a new
. market that far transcends any

privilege” of revision or.repro-
duction by publishers.
Davis described Greenberg
as ecstatic and elated with the
legal V1ctory
“He lives in very modest cir-

‘cumstances, and he and his
" wife have a small publishing

business,” Davis said. “They .
took this on their own as a mat-
ter of principle and took on 'a
very, very large enterprise with
very substantial resources.”
The appeals court ordered

' IU S. District Judge Joan Lenard

in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-
aided access to this educational
and entertaining work.”

. Adamson said the Society is
considering appeal options,
including asking the l1th Circuit
io reconsider the case and
going to the Supreme Court.






